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JURISDICTIONAL STATEMENT 


This is an appeal from a final judgment granting appellee's motion 
for summary judgment and entering of final judgment for the appellee 
dismissing the complaint on the merits. Suit was brought by appellant, 
surety upon the undertaking of the appellee as conservator of the property 
of Ned Russell, also known as Edmund A. Russell, III, for declaratory 
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judgment adjudging (1) that the Court was without power to order 
cancellation of appellant's bond, there being no statutory authority 
therefor, {2) that the said bond of the appellant in the amount of 
$565,000.00 remains in full force and effect, and (3) for judgment in 
favor of the appellant for the premium in the amount of $1890.00 due 
for the year commencing October 24, 1957. The Court has jurisdiction 
by virtue of Section 2201 of Title 28, United States Code, also, Title 11, 
Sections 305 and 306 of the District of Columbia Code (1951). A review 
of the judgment below is authorized by Title 28, Section 1291, United 
States Code. 


STATEMENT OF THE CASE 


The appellant is a surety company and engages in the bonding 
business as a corporate surety. The appellant on October 24, 1956, 
executed as surety for the appellee as conservator in Civil Action 
No. 4038-56 a bond in the sum of $565,000. Said bond was the usual 
form of undertaking of receivers or trustees in use in the District 
Court. It had no date of termination. The condition of the said under- 
taking was "that the said Mary W. Russell shall well and truly perform 


her duties as such conservator and in all things obey such order as the 
court shall make in the premises" (J.A. 32-33). 


At the time of the execution of said bond the defendant executed 
an application for bond and agreement in which it was provided, among 
other things, as follows: "FIRST to pay to the Company $1,890 as the 
premium on the said bond for the first year and the sum of $1,890 an- 
nually in advance thereafter for each year during which liability under 
said bond shall continue in force and until satisfactory evidence of the 
termination of such liability shall be furnished to the Company." 

(J.A. 9, 10, 11). 


Appellee paid the premium for the first year as provided by said 
agreement. 
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On September 30, 1957, in the conservator proceeding; Civil 
Action No. 4038-56, the Court signed an order without notice therein to 
the plaintiff and without plaintiff's consent, to the following effect: 

"Mary W. Russell, Conservator of the person 
and estate of Ned Russell, is by the Court this | 
30th day of September, 1957, authorized to sub- i 
stitute the Peerless Insurance Company for the | 
Fidelity and Deposit Company of Baltimore, Mary- 
land, as surety on her bond in the above entitled | 
cause upon the expiration of said bond on Octo- | 
ber 24, 1957, and upon the filing of the new under- 
taking in the sum of $565,000.00 the surety on the 
prior undertaking shall stand discharged REEDS 4 as 
to prior defaults, if any." | 

On January 20, 1958, counsel for the appellant wrote a letter to 
the appellee (J.A. 12, 13) in which the attention of the appellee was 
called to the provision of the agreement executed by her hereinabove 
mentioned and advising the defendant that the order of the Court of 
September 30, 1957, aforementioned, had come to his client's attention, 
that his client, the appellant, was unwilling to accept that order as evi- 
dence of termination of liability under the provisions of said agreement, 
and demand was made upon her for payment of the annual ae ail due 


October 24, 1957, in the amount of $1890. 


Thereafter, on April 18, 1958, appellant filed this suit for declara- 
tory judgment to the effect that appellant's bond executed as surety for 
the defendant as conservator remains in full force and effect, that the 
Court was without power to order cancellation of the appellant's bond, 
there being no statutory authority therefor, and for judgment in favor of 
the appellant against the appellee for the premium in the amount of 
$1890 due for the year commencing October 24, 1957. | 


Thereafter, on or about the 24th day of April, 1958, the appellee, 
in Civil Action No. 4038-56, filed a motion entitled Motion for Order 
Respecting Alleged Liability of Conservator" in which she set forth by 


petition the facts relating to the execution of the said bond and the Court 


order authorizing the substitution of another surety for the appellant, 
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the demand of the appellee for payment of the premium and appellee's 
refusal to pay the same on advice of counsel since the bond had been 
terminated and the appellant had been "discharged except as to prior 
defaults, if any" in accordance with the Order of this Court on Septem- 
ber 30, 1957, and setting forth the filing of this declaratory judgment 


suit. 


The said petition prayed (1) that the Court issue its order that the 
order of this Court of September 30, 1957, discharged the appellant 
from all liability under its bond after October 24, 1957, except as to 
prior defaults, if any, and therefore the appellee as conservator had no 
further liability to the appellant for premiums on said bond after Octo- 
ber 24, 1957; (2) that the Court authorize the petitioner as conservator 
to deny liability for the premium claimed for the year beginning Octo- 
ber 24, 1957, and to defend against this suit; and (3) that the Court 
authorize petitioner to retain counsel to represent her in defending this 
suit (Referred to in motion filed herein, J.A. 3, 4). 


The appellee filed in this cause on or about May 12, 1958, a motion 
entitled 'Motion to Extend Time or in the Alternative to Dismiss the 
Complaint,"' in which the appellee moved the Court to extend the time 
for answer or otherwise move with respect to the complaint herein, 
until a hearing was held on the motion of the conservator in the con- 
servator proceeding above mentioned, and that if the motion to extend 
time within which to move or answer was denied, then appellee moved 
the Court (1) to dismiss the action because the complaint failed to state 
a claim against defendant upon which relief could be granted, and (2) to 
dismiss the action on the ground that the complaint attacks the validity 
of the order of this Court dated September 30, 1957, in Civil Action 
No. 4038-56 and the authority of this Court to make such order is 
properly justiciable only in that proceeding and not by way of collateral 


attack on the validity of said order in a separate action for declaratory 


judgment. 
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The Court, with respect to the motion in the conservator pro- 
ceedings, authorized the appellee to defend against this case and to retain 
counsel to represent her in defense of this suit and denied the motion 
in all other respects. The motion in the suit on which this appeal is 
based was argued before the Court and no final decision was made upon 
that motion except that it was passed in order that the appellee might 
make an appropriate motion to put in issue all of the points on which 
she sought dismissal of the complaint. The order thereon gave the 
appellee until June 13, 1958 to file a motion to dismiss or for summary 


judgment in the proceeding (J.A. 4). 


Thereafter appellee filed motion to dismiss the action because 
the complaint allegedly failed to state a claim against appellee upon 
which relief could be granted or in the alternative to grant summary 
judgment for appellee under Rule 56, Rules of Civil Procedure, on the 
ground that there was no genuine issue as to any material fact as 
appears from the pleaaings filed in the case and the attached affidavit 
of H. Gabriel Murphy (J.A. 5) and that the appellee was entitled to judg- 
ment as a matter of law relying, inter alia, on the order of this Court 
dated September 30, 1957 entered "In the Matter of Ned Russell a/k/a 
Edmund A. Russell, II" Civil Action No. 4038-56 with respect to the 
undertakings authorized by this Court in that proceeding. : 


The motion to dismiss or for summary judgment was argued 
before Judge Holtzoff on July 18, 1958 (J.A. 13). In the argument the 
Court raised the question as to whether or not the order of the Court 
in the conservator proceedings could be attacked collaterally or whether 
the only mode of reviewing that order was either by appealing there- 
from or by making a motion in the proceeding in which it was made to 
vacate the order (J.A. 18). ; 


The question of collateral attack had not been raised in appellee's 
motion. The Court stated that this is a point he would raise sui sponte 
(J.A. 19). After further hearing from counsel for the appellant, the 
Court granted the appellee's motion. The Court held that the only 
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manner in which the validity of the order in the conservatorship pro- 
ceeding might be attacked was in that proceeding "because this is not a 
case of want of jurisdiction or power" (J.A. 32). 


The Court signed an order on July 21, 1958 granting the appellee's 
motion for summary judgment and entering a final judgment for the de- 
fendant dismissing the complaint on the merits (J.A. 32). This appeal 


is taken from the Court's order. 


STATEMENT OF POINTS ON WHICH APPELLANT INTENDS TO RELY. 


1. The Court erred in not holding that it was beyond the power of 
the Court to order cancellation of bond of the conservator with the ap- 
pellant as surety, there being no statute in the District of Columbia 
authorizing such cancellation. 


2. The Court erred in holding that the order of the Court of 
September 30, 1957, in the conservator proceedings could not be col- 
laterally attacked as being beyond the power to enter, in this proceeding. 


3. The Court erred in not holding that the order of the Court of 
September 30, 1957, in the conservator proceedings, based upon the in- 
correct premise that the bond of the conservator upon which the appel- 
lant was surety would expire at the end of the first year, and which 
order was entered without notice to or consent of the surety, was not 
effective to terminate appellant's liability on said bond. 


4. The Court erred in not holding that the appellant was entitled 
to annual premiums under its contract with appellee, the appellant's 
bond remaining now in full force and effect. 


5. The Court erred in granting appellee's motion for summary 


judgment and entering a final judgment for the appellee dismissing the 


complaint on the merits. 
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SUMMARY OF ARGUMENT 


The appellant submits that the Court erred in granting the motion 
of the defendant for summary judgment dismissing the complaint on the 


merits. 


This suit is for declaratory judgment under Title 28, Sec. 2201 


of the United States Code, that the Court was without power to order 
cancellation of appellant's bond executed as surety for the appellee on 
October 24, 1956, as conservator in Civil Action No. 4038-56, there 
being no statutory authority therefor, and that the said bond of the appel- 
lant remains in full force and effect and that judgment be rendered for 
the premium due for the year commencing October 24, 1957. 


The bond of the conservator provided as a condition that the said 
conservator should well and truly perform her duties as such conserva- 
tor and in all things obey such order as the Court should make in the 
premises. (J.A. 32-33) The bond covered the conservator as long as 
she should be conservator, there being no limited period mentioned 
therein and no date of termination. (J.A. 32-33) The order of the Court 
in the conservator proceeding entered September 30, 1957 . A. 33-34) 
read as follows: 

"Mary W. Russell, Conservator of the person 
and estate of Ned Russell, is by the Court this | 
30th day of September, 1957, authorized to sub-: 
stitute the Peerless Insurance Company for the | 
Fidelity and Deposit Company of Baltimore, Mary- 
land, as surety on her bond in the above entitled 
cause upon the expiration of said bond on October 
24, 1957, and upon the filing of the new undertaking 
in the sum of $565,000.00 the surety on the prior 
undertaking shall stand discharged except as to. 
prior defaults, if any." 

A reading of the order shows that it was predicated — the 
premise that the existing bond would expire on October 24, 1957. The 
order was entered without the consent of or notice to the said surety 
in said proceeding. No written motion was filed in the cause upon which 


the order was based. 
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Point 1. THE COURT IS WITHOUT POWER TO ORDER CANCEL- 
LATION OF APPELLANT'S BOND AS THERE IS NO 
STATUTORY AUTHORITY THEREFOR. 

The said order was in effect to terminate liability upon the bond 


executed by the appellant as surety. 


In view of the absence of any statute authorizing the cancellation 
of the bond, the Court was without power to pass the order of Septem- 
ber 30, 1957, authorizing substitution of another bond for appellant's 
bond and purporting to discharge appellant's bond. The same is void 
and the appellant remains liable on the said bond. 


The District of Columbia Code, Title 21, Chapter 5, (1951), 


Supplement 6, relating to appointment of conservators, provides: 


"Sec. 503 * * * he shall * * *; and shall in 
all other respects perform the same duties and 
have the same rights and powers with respect to 
the property of such persons as have guardians of 
the estates of infants." 


"Sec. 504 * * * the Court shall have the 
same powers with respect to the property of any 
person for whom a conservator has been appointed 
as it has with respect to the property of infants 
under guardianship." 


There are sections of the Code providing for the giving of addi- 


tional bond and also sections authorizing the cancellation of any bond 


at the petition of the surety in cases where the surety apprehends him- 
self to be in danger of suffering by said suretyship. 


Title 21, Sec. 121, of the Code provides "that the Court may at 
any time require any guardian to give bond or additional bond when the 
interests of the infant require it * * *." 


Title 21, Sec. 122, relating to guardianship bonds provides as 
follows: 


"If any surety of a guardian shall by petition 
set forth that he apprehends himself to be in dan- 
ger of loss in consequence of his suretyship, and 
shall pray the court that he may be relieved, the 
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court, after summoning the guardian to answer 
said petition, may require him to give counter | 
security to indemnify his original surety or to | 
deliver his ward's estate into the hands of the | 
surety or of some other person; in either of which 
cases the court shall require sufficient security to 
given by the person into whose hands said estate 
shall be delivered and make such other order as 
may seem just. (Mar. 3, 1901, 31 Stat. 1215, 

ch. 854, Sec. 154.)" 


Title 21, Sec. 123 (also relating to surety on guardianship bonds) 


"If any surety of a guardian, setting forth by 
petition that he apprehends himself to be in dan- 
ger of suffering by said suretyship, shall pray to 
be relieved, the court, after service of a summons 
on the guardian to answer the petition, may order 
him to give counter security for his indemnity of 
the original surety, or to deliver the ward's estate 
into the hands of the surety or of some other per- 
son; in either of which cases the person into whose 
hands the ward's estate shall be delivered shall be 
required to give sufficient security for the proper 
management and application of the same, and such 
further order may be passed for the relief of the 
petitioner as may seem just. Mar. 3, 1901, 31 | 
Stat. 1371, ch. 854, Sec. 1138.)" | 
In these guardianship statutory remedies the application to the 
Court is to be made by the surety and the statute does not expressly 
provide for the cancellation of the guardian's bond and the substitution 
of another, but for the giving of counter security to indemnify the 
original surety, or to deliver the ward's estate into the hands of the 
surety or some other person, and requires sufficient security to be 


given by the person into whose hands said estate shall be delivered. 


Another section (Title 20, Sec. 108) provides that whenever the 
Probate Court shall be satisfied that the bond already given by an 
executor or administrator is insufficient, said executor or administra- 
tor may be required to file an additional bond and on his failure to do 
so his letters may be revoked. It will be noted that this statute like- 
wise does not provide for the substitution of one bond for another but 
for the filing of an additional bond when the present bond is insufficient. 
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Title 16, Sec. 2001, provides: 


"When the surety, or his personal represent- 
atives, of any officer, commissioner, receiver, or 
trustee appointed under a decree of court and re- 
quired to give bond shall apprehend himself to be 
in danger of suffering from the suretyship and 
shall petition the court to be relieved from the 
suretyship, or that the court shall require said 
officer, commissioner, receiver, or trustee to 
give counter security, the court may, on reason- 
able notice to the trustee or other officer, require 
him to give counter security or to give a new bond 
in the same manner as if none had been given by 
him, and on his failure so to do by a day named 
may remove him from his office or trust and 
appoint a new trustee or other officer in his stead 
to complete the duties of his office or trust, and 
may thereupon order him to deliver over to his 
successor all the trust property, including moneys, 
books, papers, bonds, notes, and evidences of debt, 
and may compel compliance with said order by 
attachment. (Mar. 3, 1901, Stat. 1424, ch. 854, 
Sec. 1572.)" 


This is a broader section and applies to any officer, commissioner, 
receiver or trustee appointed under a decree of court and required to 
give bond. By it, upon petition of the surety to be relieved from the 


suretyship, the Court may require him to give counter security or to 
give a new bond in the same manner as if none had been given by him. 


It will be noted that the only statutory authority in the District of 
Columbia for the releasing of bonds is upon application of the surety. 
There is no statute for releasing upon the application of the principal. 
Had it been the intention of Congress to make such provision, the 
statute would have so provided. The provisions of the statutes requir- 
ing additional security provide for the giving of additional bonds, not for 
cancellation of one and substitution of another. 


In a number of authorities cited in the general argument herein- 


after it has been held that in the absence of a statute authorizing it the 


Court is without power to cancel a bond of the type involved here. See 
authorities cited (Pages 11 to 30). 
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Point 2. THE ORDER OF THE COURT IN THE CONSERVATOR 
PROCEEDINGS IS SUBJECT TO COLLATERAL ATTACK. 

A reading of the Court's opinion will show that the Court based 
his action in granting the motion for summary judgment upon the fact 
that the order of the Court which is attacked may not be attacked col- 
laterally. (J.A. 31-32) In holding that the order might not be collaterally 
attacked, the Court cited Cooper v. Reynolds, 10 Wallace 308, at p. 316, 
(J.A. 31) a case which was submitted by counsel for the appellant. The 
very basis of the collateral attack upon the Court's order is that the 
order entered was beyond the power of the Court to enter, due to the 
fact that there was no statutory authority therefor. Under this principle 
it would appear that it came squarely within the ruling of the Supreme 
Court in the Cooper v. Reynolds case, wherein it stated (Page 316): 

"It is of no avail, therefore, that there are errors in that record unless 
they be such as to prove that the court has no jurisdiction of the case 


or that the judgment rendered was beyond its power." (Emphasis 
supplied) | 
Virtually all of the cases cited in appellant's memorandum and 
herein cited in support of appellant's position that the order of the Court 
was beyond the power of the Court to enter, appear to have been col- 
lateral attacks on judgments or orders cancelling bonds, and are 
authority for the position that it may be done in this proceeding. In 
addition to the Supreme Court case mentioned may be cited the case of 
Fischel v. Kite, a decision of this Court, 69 App. D.C. 360, which was 
cited to the lower Court. This Court held as follows (p. 362): 
"(3) A collateral attack is not available : 
except upon the theory that the judgment is void | 
and unless the record reveals that the court has! 
no jurisdiction of the parties or the subject 3 


matter or that the judgment rendered was eepeny 
the authority of the court under the law." 


It is the last section of the quoted portion of the opinion cities which 


this case falls, so that the Court does have the power to collaterally 





12 


attack the order involved, it having been beyond the authority of the 


Court under the law to enter. 


Point 3. THE COURT ORDER WAS NOT EFFECTIVE TO TERMI- 
NATE THE APPELLANT'S BOND AS IT WAS BASED ON 
THE INCORRECT PREMISE THAT THE BOND WOULD 
EXPIRE ON OCTOBER 24, 1957. 
The order of the Court of September 30, 1957 involved did not 
effectively discharge the appellant's bond for a further reason, that is, 


by its terms it is based upon the erroneous assumption that the bond 


expired at the end of the first year when it in fact did not, nor has it 


expired as yet. Furthermore, the order was not consented to by the 


surety nor was it based upon notice given the surety. 


By reason of the fact that the order of the Court purporting to 
terminate appellant's bond was beyond its authority, there being no 
statutory authority therefor, and being based upon the incorrect assump- 
tion that the bond expired at the end of one year, the appellant's bond is 
still in force and effect and the appellant is still liable as surety thereon. 


Point 4. APPELLEE IS LIABLE FOR PREMIUMS, THE BOND 
REMAINING IN FULL FORCE AND EFFECT. 

Appeliee is obligated for premiums thereon pursuant to her con- 
tract with the appellant, until satisfactory evidence of termination of 
liability under said bond be furnished appellant. The order of the Court 
is not such termination of liability for the reasons stated. 


Point 5. THE COURT ERRED IN GRANTING THE APPELLEE'S 
MOTION FOR SUMMARY JUDGMENT AND ENTERING 
FINAL JUDGMENT FOR THE APPELLEE DISMISSING 
THE COMPLAINT ON THE MERITS. 
It is submitted that the Court erred in granting appellee's motion 
for summary judgment and entering a final judgment for the appellee 


dismissing the complaint on the merits. 
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ARGUMENT | 


Appellant submits that the Court erred in granting appellee’ s 


motion for summary judgment. 


This suit seeks a declaratory judgment to the effect that the 
appellant's bond executed for the appellee, the conservator in Civil 
Action No. 4038-56, remains in full force and effect, that the Court was 
without power to order cancellation of appellant's bond, there being no 
statutory authority therefor, and for judgment in favor of the plaintiff 
against the defendant therein for the premium in amount of $1890. 00 
due for the year commencing October 24, 1957. (J. A. 1, 2, 3) : 


Appellant is a surety company and executed as surety a certain 


undertaking in the amount of $565, 000, (J. A. 32-33) pursuant to Title 21, 
Sec. 503, of the District of Columbia Code (1951), Supplement VI, for 
the appellee as principal. 


| 

At the time of execution of the said undertaking and as  ssidere 
tion therefor, the appellee individually signed an application and agree- 
ment (J. A. 9, 10,11) by which the appellee in her individual capacity 
agreed, among other things as follows: 


"to pay to the Company (therein referring to the 
Fidelity and Deposit Company of Maryland) Eight- : 
een Hundred and Ninety Dollars ($1890. 00) as the | 
premium on the said bond for the first year, and © 
the sum of Eighteen Hundred and Ninety Dollars | 
($1890. 00) annually in advance thereafter for each | 
year during which liability under said bond shall 
continue in force and effect and until satisfactory | 
evidence of the termination of such liability shall 
be furnished to the Company;". (J. A. 10) 


i 


The undertaking was not limited in time. There was no date of 
termination thereof (J. A. 32-33). By the aforesaid agreement of the appel- 
lee she was to pay to the appellant annual premiums in the anount of 
$1890. 00 in advance for each year during which liability under the said 


bond should continue in force and effect and until satisfactory evidence 
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of termination of such liability should be furnished to the Company. 


On the 30th day of September 1957 the District Court, in Civil 
Action No. 4038-56, the conservatorship proceedings, signed an order 
without notice therein to the appellant and without appellant's consent, 
to the following effect: 


"Mary W. Russell, Conservator of the person and 

estate of Ned Russell, is by the Court this 30th day of 

September, 1957, authorized to substitute the Peerless 

Insurance Company for the Fidelity and Deposit Company 

of Baltimore, Maryland, as surety on her bond in the 

above entitled cause upon the expiration of said bond on 

October 24, 1957, and upon the filing of the new under- 

taking in the sum of $565, 000.00 the surety on the prior 

undertaking shall stand discharged except as to prior 

defaults, if any." (J. A. 33-34). 

It will be noted that the Court order provided for the filing of a 
new undertaking upon the expiration of the bond on October 24, 1957. 
The appellant's bond did not expire on that date nor has it expired to this 


time. 


The order purports to authorize the substitution of the Peerless 
Insurance Company for the appellant as surety on the appellee's bond 
and to discharge the appellant upon the filing of the new undertaking, 
based upon the incorrect premise that the undertaking expired at the 


end of one year. 


The appellant submits that the order purporting to authorize 
substitution of another company for it as surety upon the undertaking 
executed by the appellant as surety was without legal force and effect 
as no statute in the District of Columbia authorizes a cancellation or 
substitution of one undertaking for another in the situation in this case, 
and therefore appe!lant avers that the said undertaking remains in full 
force and effect at the present time and that liability thereunder con- 
tinues; that the premium for the second year that the bond has been in 
effect, commencing October 24,1957, in the amount of $1, 890. 00 is due 


and unpaid and plaintiff is entitled to judgment therefor. 
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This suit is brought under the Declaratory Judgment Statute, 
Title 28, Sec. 2201, of the United States Code, and plaintiff submits 
that it is entitled to the declaratory judgment prayed as well as the in- 
cidental relief in the form of judgment for the first year's premium. 
| 
i. 


IT WAS BEYOND THE POWER OF THE COURT TO ORDER | 
CANCELLATION OF APPELLANT'S BOND, AND SUBSTI- | 
TUTION OF ANOTHER SURETY, THERE BEING NO STA- 
TUTORY AUTHORITY THEREFOR. 


The District of Columbia Code (1951) under Title 21, Chapter 5 - 


Conservators, (Supplement VI), provides: 


"Sec. 503 - **** He shall ***; and shall in all other 
respects perform the same duties and have the same | 
rights and powers with respect to the property of such | 
person as have guardians of the estates of infants." 


"Sec. 504 - **** The court shall have the same 

powers with respect to the property of any person for 

whom a conservator has been appointed as it has with | 

respect to the property of infants under guardianships. " 

Title 21, Sec. 121 of the District of Columbia Code, provides, 
"That the court may at any time require any guardian to give bond or 
additional bond, when the interests of the infant require it oe It 
will be noted that the statute provides for the giving of additional bond 


and not for the substitution of a larger for a smaller bond. 


Title 21, Sec. 122, relating to guardianship bonds provides as 


follows: 


"If any surety of a guardian shall by petition set 
forth that he apprehends himself to be in danger of 
loss in consequence of his suretyship, and shall pray 
the court that he may be relieved, the court, after 
summoning the guardian to answer said petition, 
may require him to give counter security to indemnify | 
his original surety or to deliver his ward's estate into | 
the hands of the surety or of some other person; in 
either of which cases the court shall require sufficient | 
security to be given by the person into whose hands said 
estate shall be delivered, and make such other order as 
may seem just. (Mar.3,1901, 31 Stat. 1215, ch. 854, Sec: 
154. )" ! 
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Title 21, Sec. 123 (also relating to surety on guardianship bonds) 


"If any surety of a guardian, setting forth by 

petition that he apprehends himself to be in danger of 

suffering by said suretyship, shall pray to be relieved, 

the court, after service of a summons on the guardian 

to answer the petition, may order him to give counter 

security for the indemnity of the original surety, or to 

deliver the ward's estate into the hands of the surety or 

of some other person; in either of which cases the per- 

son into whose hands the ward's estate shall be delivered 

shall be required to give sufficient security for the pro- 

per management and application of the same, and such 

further order may be passed for the relief of the peti- 

tioner as may seem just. (Mar. 3,1901, 31 Stat.1371, 

ch. 854, Sec. 1138. )" 

In these guardianship remedies, therefore, the application to the 
Court is to be made by the surety and the statute does not expressly 
provide for the cancellation of the guardian's bond, but for the giving 
of counter security to indemnify the original surety, or to deliver the 
ward's estate into the hands of the surety or some other person, and 
requires sufficient security be given by the person into whose hands said 


estate shall be delivered. 


Title 20, Sec. 109, District of Columbia Code (relating to exec- 
utors and administrators) provides: 


"If any surety of an executor or administrator shall 
apprehend himself to be in danger of suffering from the 
suretyship, he may apply to the probate court, and the 
said court may call upon the party to give counter se- 
curity, to be approved by the court; and *** " 


Sec. 109 likewise provides upon the application of the surety the Court 


might require the executor or administrator to give counter security. 


Title 20, Sec. 108, provides that "whenever the Probate Court 
Shall be satisfied that the bond already given by an executor or adminis- 
trator is insufficient, the said executor or administrator may be re- 
quired to file an additional bond, and on his failure to do so his letters 
may be revoked." It will be noted that this statute does not provide 
for the substitution of one bond for another but for the filing of an addi- 
tional bond where the present bond is insufficient. 
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Title 16, Sec. 2001, provides: 


"When the surety, or his personal representatives, 
of any officer, commissioner, receiver, or trustee ap- 
pointed under a decree of court and required to give bond 
shall apprehend himself to be in danger of suffering from 
the suretyship and shall petition the court to be relieved 
from the suretyship, or that the court shall require said 
officer, commissioner, receiver, or trustee to give 
counter security, the court may, on reasonable notice | 
to the trustee or other officer, require him to give 
counter security or to give a new bond in the same man- 
ner as if none had been given by him, and on his failure 
to do so by a day named may remove him from his office 
or trust and appoint a new trustee or other officer in his 
stead to complete the duties of his office or trust, and: 
may thereupon order him to deliver over to his successor 
all the trust property, including moneys, books, papers, 
bonds, notes, and evidences of debt, and may compel | 
compliance with said order by attachment. (Mar. 3, 
1901, Stat.1424, ch.854, Sec.1572.)" 


This is a broader section and applies to any officer, commissioner, 
receiver or trustee appointed under a decree of Court and required to 
give bond. By it, upon petition of the surety to be relieved from the 
suretyship, the Court may require him to give counter security or to 


give a new bond in the same manner as if none had been given by him. 


It will be noted that the only statutory authority in the District of 
Columbia for the releasing of bonds is upon application of the surety. 
There is no Statute for releasing upon the application of the principal. 
Had it been the intention of Congress to make such provision, the statute 
would have so provided. | 


(a) Authorities on the Question of Lack of Power 
of the Court to Order Substitution of Bonds 


in the Absence of Statutory Authority. : 
The appellee cited in her memorandum to the lower Court the 


case of Wright v. Fidelity and Deposit Company of Maryland, 29 F.2d 


641, in which case the appellant was a party. That case, however, is 


clearly distinguishable from this case in that there was no Texas statute 


authorizing the releasing of bonds of receivers, but had there been the 
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procedure provided by statute would have been exclusive. 


That case was an appeal from a decision of the District Court 
directing a verdict in favor of the plaintiff in a suit for recovery of 
premiums by the surety against principal. The Court construed the 
power of the Texas State Court under the law of Tems. 


In arriving at its decision, the Court used the following language 
(p. 642): 


"In Texas a receiver is required to give bond faithfully 
to discharge his duty and obey the orders of the court. Re- 
vised Civil Statutes, art. 2296. A corporate surety is given 
equal right with an individual surety to withdraw from the 
bond of a receiver, administrator, or fiduciary. Id. art. 
4974. A surety upon the bond of an administrator may be 
discharged from all future liability by citing the adminis- 
trator to appear and give a new bond. Id. art. 3395. But 
there does not appear to be any statute in Texas which pro- 
vides for the release of either a corporate or individual 
surety upon a receiver's bond. Appellee takes the posi- 
tion that, in the absence of statute, the court is without 
power to release the surety on a receiver's bond, and 
consequently that the bond remains in full force and ef- 
fect as long as the principal remains receiver. It is 
doubtless true that a statute which prescribes the pro- 
cedure for discharge of a bond is exclusive and must be 
followed.” 


Article 2296 of Vernon's Civil Statutes (Texas) reads as follows: 


"When a receiver is appointed, he shall, before he 
enters upon his duties, be sworn to perform them faith- 
fully, and shall execute a good and sufficient bond, to be 
approved by the court appointing him, in the sum fixed by 
the court, conditioned that he will faithfully discharge his 
duty as receiver in the action (naming it) and obey the 
orders of the court therein. Acts 1887, p.120." 


Articie 4974 is apparently now a part of the Insurance Code of 
Texas, Volume 14, Vernon's Civil Statutes, Art. 7.06, reading: 


“Any surety company may withdraw from the bond of 
any trustee, guardian, assignee receiver, executor, ad- 
ministrator, or other fiduciary, in like manner and by 
like proceeding as is now provided by law in the case of 
individual sureties. Acts 1951, 52nd Leg., ch.491." 
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Article 3395, Vernon's Civil Statutes reads: 


"The sureties upon the bond of an executor or adminis- 

trator, or any one of these, may, at any time, present a 

petition to the county judge praying that such executor or 

administrator may be required to give a new bond and that 

he or they may be discharged from all liability for the future 

acts of such executor or administrator, whereupon such exec- 

utor. or administrator shall be cited to appear and give a 

new bond. Id." 

The Court apparently expressed the opinion that where there is a 
statute providing a method by which a bond of that type might be released. 
that method is exclusive and it is only in the absence of statutory pro- 
vision that the Court may use its inherent powers. A statutory provision, 
therefore, would seem, in effect, under the reasoning of this decision, 
to impose a limitation upon the Court in the exercise of its general equit- 


| 
‘ 


able powers. 


Although there are no statutory provisions in the District of 
Columbia providing specifically for the release from liability of the 
surety on a conservator's bond, Title 16, Sec. 2001, quoted above, is 
a statute of general application relating to sureties and provides the cir- 
cumstances under which an officer appointed under a decree of the Court 
might be required to give counter security or to give a new bond in the 


same manner as if none had been given. | 


This differentiates our case from Wright v. Fidelity and Deposit 
Company of Maryland in that there is a provision in the District of 
Columbia Code for the discharge of a bond of this character and under 
the language in the opinion in Wright v. Fidelity and Deposit Company of 
Maryland this is the exclusive procedure by which the bond may be dis- 
charged; whereas in the Texas case there was no applicable Spatntoay 


provision. 


The Court in the paragraph above quoted specifically referred to 
the Texas statute giving the surety on an administrator's bond the right 
to procure its discharge and indicated at least inferentially that, had 
there been a Similar statutory provision applicable to receiver's bonds 


eee 
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it would have been the exclusive procedure. It will be noted that the 
Texas statute applicable to executors and administrators bonds is simi- 
lar to the District of Columbia statute applicable to bonds of "any officer, 
commissioner, etc." in that it provides for release of the surety only 


On its own petition. 


In this jurisdiction in an old case dealing with the equitable powers 
of the court in dealing with persons and estates of lunatics, Clark v. 
Matthewson, 7 App. D.C. 382, the court held that the equity court did not 
have the authority to decree the sale of land of a lunatic for the purpose 
of a better investment. The case, while an old one, goes extensively 
into the question of the extent of the inherent jurisdiction of equity over 
the estates of infants and lunatics, and while the case involves the 
power of the equity court to order sale of real estate of a lunatic for 
reinvestment, it seems that much of the opinion is pertinent to this 
case. The Court stated, p. 384: 


"There has been much discussion in this country of 
the extent of the inherent jurisdiction of equity over the 
estates of infants and lunatics (particularly the former), 
and the result has been a conflict of judicial decision. 
As regards the inherent power to decree the sale of an 
infant's real estate for the purpose of investment, the 
preponderance of authority would seem to be against it. 
3 Pom. Eq.Jur. sec.1309. But the question is of no im- 
portance here, having been provided for by statute. 
R.S.D.C., sections 957-968; Thaw v. Ritchie, 136 U.S. 
319, 537, 644." 


and further, page 389: 


"As it is clear that this power to deal with the 
persons and estates of lunatics was a prerogative and 
not a judicial power, it could not have passed to or be- 
come vested in, courts of equity in the United States. 


**When this country achieved its independence, the 
prerogatives of the crown devolved upon the people of 
the States. * * * The sovereign will was made known 
to us by legislative enactments. And to this we must 
look, in our judicial action, instead of the prerogatives 
of the crown. The State, as a sovereign, is the parens 
patriae. Wheeler v. Smith, 9 How.55, 78. 
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"However beneficial to the estate of the lunatic 
the exercise of the power in this case might be, we 
are compelled to say that it does not reside in the 
courts of this District unless it may have been con- 
ferred by the statutes of Maryland in force at the 
time of the cession, or by acts of Congress since 
enacted." 


In support of the appellant’s position that the order of the Court 


did not terminate liability upon the bond, there being no statutory au- 
thority therefor, please see the following additional authorities: 

American Bonding Co. v. Hall, 57 Ind. App. 523, 106 N. E. 534 
(Appellate Court of Indiana). 


The above case was an appeal from the Circuit Court, Newton 
County, Indiana, and involved a receiver's bond. The Court ordered 
three receivers who had filed their joint undertaking with the American 
Bonding Company of Baltimore as surety to file separate bonds as re- 
ceivers and upon the filing of new separate undertakings by each of the 
receivers on or before a given date releasing and discharging the surety 
from any and all further liability. On suit for recovery of pretniumes 
the Court stated (pp. 535, 536, 106 N.E.): 


"It is conceded by both parties to this appeal that if 
the order of the Newton circuit court, purporting to re; 
lease appellant from all liability on the bond given by it 
for the acts or omissions of the receivers occurring | 
after January 17, 1911, was one that the court had power 
to make, and that if it had the effect intended, then the: 
demurrers to each of the separate answers were properly 
overruled and the judgment rendered was proper. Appel- 
lant takes the position that, once a bond is given and ap- 
proved by the court in a trust of this kind, the beneficiaries 
of the trust at once acquire a vested interest in the bond so 
given, and that the court has no inherent power to release 
the sureties thereon. It is asserted that no such power 
exists in the courts in the absence of a statute conferring 
it, and that, where such power is conferred by statute,’ it 
must be exercised in obedience to it and in strict confor- 
mity to its provisions. The position of appellant seems to 
be amply sustained by authority. Richter v. Leiby's Estate, 
101 Wis. 434, 77 N. W. 745; Carroll v. Moore, Ad'mr, 7 
Ala. 615; Commonwealth, etc., v. Rogers, 53 Pa. 470; | 
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Bellinger v. Thompson, 26 Ore.320, 37 Pac. 714, 40 
Pac. 229; Brooks v. Whitmore, 142 Mass. 399, 8 N.E. 
117; Dupont v. Mayo, 56 Ga.304; Rush v. State ex rel., 
etc., 19 Ind. App.523, 49 N.E.839; Clark v. American 
Surety Co., 171 111.235, 49 N.E. 481. 


"Some of these cases carry the principle further 
than others, but they are all in accord in holding that 
a court has ‘no power to release the sureties on a bond 
except it be done in accordance with the provisions of 
a statute conferring such power. Unless so released, 
a bond once approved remains operative as a security 
until its conditions are performed, or its penalty ex- 
hausted, or until barred by the statute of limitations. 
A court may require additional bonds whenever neces- 
sary for the protection of the trust estate, but upon the 
giving of a new bond the court has no power to release 
a bond previously given, unless the action is taken 
pursuant to a statute in conformity with its terms. 

All bonds so given are treated as cumulative security. 


“We have a statute which provides that the surety 
on the bond of any trustee, committee, guardian, as- 
Signee, receiver, executor, administrator, or other 
fiduciary may be released from liability as surety for 


the acts of his principal occurring after the date of 

such release as shown by the order of the court. In 
order to obtain such relief the surety is required to 

file a petition in the court having jurisdiction of the 
trust, or with the judge of such court in vacation. 

Said statute provides that upon the filing of such peti- 
tion, the court or the judge thereof in vacation shall 
issue an order, returnable at such time and place, 

and to be served in such manner as the court may 
direct. Upon the return of this order to show cause 

the statute provides that if the principal shall account 

in due form of law and file a new bond duly approved, 
then the court or judge must make an order releasing 
such surety from liability on such bond for any subse- 
quent act or default of the principal. Sec. 5733, Burns 
1914. From the facts stated in the answers and proved 
at the trial, it is clear that no proceeding was had under 
the provisions of this act whereby the court was author- 
izedto enter or release the surety on the bond in question. 


“Under the authority of the decisions heretofore cited 
we hold that neither of the separate answers of the defen- 
dants states facts sufficient to constitute a defense, and 
that the demurrers to each of such answers should have 
been sustained. 
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The case of United States Fidelity & Guaranty Co. v. Felder, 62 
So. 236 (Supreme Court of Mississippi), 105 Miss. 283, also involved a 


receiver's bond. It involved the power of the chancery court to cancel 
the bond in the absence of statutory authority. Please note the following 
language taken from the court opinion (p. 237): | 


"Granting the inherent power of the chancery court 
to make any and all orders necessary or proper to the: 
preservation of estates being administered by the court, 
does it follow that it can, without statutory authority, | 
discharge sureties upon bonds of receivers, at the re- 
quest of the receiver? ***" | 


* * K * | 
And also note last full paragraph (p. 238) as follows: 


"In the last named case we are of the opinion that | 
this court is committed to the doctrine that the power | 
to release sureties is purely statutory, and thatthe | 
reasons for such discharge prescribed by the statute: 
must be shown to have existed when the power is exer- 
cised. Appellant is still a surety, despite the order of | 
the chancery court ordering its discharge. This being 
true, it is entitled to recover the premium due." 


Great American Indemnity Co. v. Jeffries, 16 S. E. 2d 135. (Court 
of Appeals Georgia etc., 1941), 65 Georgia Appeals 686. 


This case involved an administrator's. bond. The order of cancel- 
lation of bond occurred in the Fulton Court of Ordinary (Fulton County, 
Georgia). The appellate court stated: 


(page 137) | 


'(4) It is true that the court of ordinary is a court: 
of general jurisdiction and that under the Code (Sec.) | 
24-1901 (8), this jurisdiction extends to 'the discharge | 
of former, and the requiring of new surety, from ad- | 
ministrators and guardians’, but this general statement 
must be read with the sections above cited, and cannot | 
be held to authorize action in a proceeding not provided! 


for by statute." | 
* * KX * 


(page 138) | 


(5) Although the court of ordinary has general 
jurisdiction over the discharge of existing sureties on | 
administrators bonds and the substitution of new sureties, 
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no one has the right to invoke that jurisdiction except 
those who are specifically authorized by statute to do 
so. v? 


(page 139) 


"On examination of the above cases it will be found 
that the great weight of authority establishes the follow- 
ing propositions: Such proceedings as are now under 
consideration are purely statutory, and the terms of the 
statute must be strictly followed in every instance; one 
may not move the court to discharge a surety on an ad- 
ministrator’s bond unless he is specifically authorized 
by the statute to make the application; if a proceeding 
is instituted by one not authorized to do so it is with- 
out effect and no valid judgment can be entered thereon; 
the law's object in requiring an administrator's bond is 
the protection of those who have rights in the decedent's 
estate, they are the ‘persons interested’ in the bond, and 
once the bond is given their interests therein cannot be 
divested without their consent except in some manner 
expressly provided for by statute; the bond is held in 
trust for all such ‘persons interested', and the court 
has no power to do anything which affects their vested 
rights unless such power has been created by statute 
or unless they all consent; the principal and the surety 
cannot by agreement between themselves, even with the 
approval of the court, release the surety." 


Clymer v. State, ex rel Wein, et al., 109 N.E.431, 59 Ind. App. 
364. Appellate Court of Indiana, Division No. 1, June 24, 1915. 


(page 433) 


(1,2) *** It is argued that since the court is ina 
sense the over-guardian, charged at all times with the 
duty of protecting the property of infant wards, it has 
jurisdiction of the guardian at all times, and that it may 
make such orders as may be necessary without the notice 
required by the statute, because of this inherent power. 
We think this reasoning is sound to the extent that the 
court may, at all times, summarily require the guar- 
dian to give such additional security as may be deemed 
necessary to protect the estate, but we doubt, in view 
of the authorities cited, whether it can be said to extend 
so far as to authorize the court to release sureties on a 
bond unless the jurisdiction of the court has been invoked 
in the manner provided by statute. It is expressly found 
by the court that no petition was filed by the sureties ask- 
ing to be released, and that the order of release was made 
without any notice to the guardian. In the case of American 





25 
Bonding Company v. Hall, 106 N.E. 534, recently de-: 
cided by this court, a question quite similar in its facts 
was considered by this court. In that case it was held 
that the court below had no power to release sureties on 
a bond previously given, unless the action is taken pur- 
suant to a statute, and in strict conformity therewith. : 
All bonds given are treated as cumulative security, un- 
less the statute providing the manner in which sureties 
may be released is strictly followed. The beneficiary is 
held to have a vested interest in said bond, and unless 
the release is in strict conformity to the statute, it re- 
mains in full force until its conditions are performed, 
or its penalty exhausted, or until barred by a statute of 
limitations. Applying the rule thus announced, we hold 
that the order of court in attempting to release the sure- 
ties without their application, and without notice to the 
guardian, was void." ! 


: 
Bookhart v. Younglove, 207 Iowa 800, 218 N. W. 533 (Supreme 
Court of Iowa). Appeal from District Court, Woodbury County. The 


following is taken from the court opinion: | 
(page 535) . 


(1) The object of a bond is security to those whd are 
interested in the property settlement of the estate. The 
law requires the bond for their protection, and the parties 
interested acquire a vested interest in the bond which:can- 
not be divested without their consent, except in the manner 
prescribed by law. The bond signed by the surety company 
was executed in pursuance of the statutory Si 
and in obedience to the order of the court. 


"(2) In the absence of statute, the court is without 
authority to discharge or release a surety, except with the 
consent of the parties interested, 24 C.J. 1073; Common- 
wealth vs. American Bonding Co., 245 Pa.535, 91 A:938; 
Commonweath vs. Rogers, 53 Pa.470; Newcomer's Appeal, 
43 Pa. 43; Richter v. Leiby, 101 Wis.434, 77 N. W. 1745; 
Rudolf vs. Malone, 104 Wis. 470, 80 N. W. 743; Brehm vs. 
United States Fidelity & Guaranty Company, 124 Wis.'339, 
102 N. W. 36; Commonwealth vs. Fidelity & Deposit Com- 
pany of Maryland, 224 Pa.95, 73 A.327, 132 Am.St. Rep. 
755; Fidelity & Deposit Company of Maryland vs. si i 

°235 Pa. 469, 84 A. 432. 


'(3) It is generally held by the courts that, where the 
Legislature has provided a statute authorizing the release 
of sureties, its provisions must be strictly complied | with, 
in order that the release may be effective. Clark v. American 
Surety Co., 171 Ill.235, 49 N.E.481; Rush v. State of Indiana, 


| 
' 
1 
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19 Ind. App. 523, 49 N.E.839; Dupont v. Mayo, 56 Ga. 
304; Richardson v. Whitworth, 103 Ga. 741, 305S.E. 
573; Pollock v. Cox, 108 Ga.430, 34 S.E. 213; Jones 

v. Ritter, 56 Ala. 270; Gower v. Shelton, 16 Lea 
(Tenn. ) 652; Hickerson v. Price, 2 Heisk. (Tenn. ) 

623; Johnson v. Johnson, 6 Heisk. (Tenn. ) 240; 

Taylor v. Taylor, 66 W. Va. 238, 66 S. E. 690, 19 

Ann. Cas. 414. The courts have no power to waive 
compliance with the statute, but the surety, in seek- 
ing to avail himself of its benefits, must comply with 
its provisions ***, The proceeding to release sure- 
ties is statutory and of a summary character, requir- 
ing no notice to the parties ultimately entitled to the 
fund, and the statute cannot be extended, by construc- 
tion, to authorize the discharge of a surety on the appli- 
cation of the principal in the bond, in the absence of any 
provision in the statute authorizing it’, Clark v. Ameri- 
can Surety Co., supra. 


Southern Surety Co. v. Cole, 189 Pac.957, 106 Kan. 782 (Supreme 
Court of Kansas, May 8, 1920, rehearing denied June 14, 1920.) 


(page 958) 


“There is no provision in the statute authorizing the 
probate court to discharge a guardian's surety from li- 
ability by the acceptance of another bond. Where another 
bond is accepted, it is merely cumulative. Richter v. 
Leiby's Estate, 101 Wis.434, 77 N. W. 745; Ward v. State, 
40 Miss.108; Sebastian v. Bryan, 21 Ark. 447. 


"In Rush v. State, 19 Ind. App. 523, 534, 49 N.E. 
839, 843, it is said: 


"The only way a surety company can be released 
from liability on an administrators or guardians 
bond is to comply with the letter of the statute for 
making his application thereunder for release.’ 


"In Clark v. American Surety Co., 171 Ill. 235, 49 
N.E. 481, the probate court on the application of the ad- 
ministrator entered an order discharging the surety and 
directing a new bond be filed. It was held that the order 
was void because there was no Statutory authority for the 
release of the surety on the petition of the administrator 
alone. 


"The duties of the probate court with respect to 
guardians bonds are purely statutory. As said by the 
court in Aetna Accident & Liability Co. v. Langley 
(Okla.), 174 Pac. 1046: 
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"The county court is merely the instrument 

by which the bond is obtained. When that is 

done and the bond is approved, the power of 

the court over it ceases exept such as may 

be expressly conferred by statute.’ *** It is 
generally held that the court having juris- 

diction of the appointment of guardians, exec- 
utors and administrators and settlement of 

their accounts has not the inherent power to 
discharge such bonds or release the sureties 
from liability thereon. (Richter v. Leiby's 

Estate, 101 Wis. 434, 77 N. W. 745, affirmed 

107 Wis. 404, 83 N. W. 694; Shaffner v. Rogers, 

53 Pa.470; Bellinger v. Thompson, 26 Or. 320, 

37 Pac. 714, 40 Pac. 229); but such power must 

be conferred by statute, and where there is 

such a statute, its provisions are mandatory 

and a strict compliance therewith is essential 

to work a release of the surety. Overfield v. 
Overfield, 30S. W.994, 17 Ky. Law Rep. 313; 
Backer v. Boyd, 71 S. W. 528, 24 Ky. Law Rep. 
1389; Rice v. Wilson, 29 Mich. 520, 89 N. W. 
336; Brehm v. United States Fidelity & Guaranty | 
Co., 124 Wis. 339, 102 N. W. 36, Kaspar v. | 
People, 230 Ill. 342, 82 N.E. 816).' : 


(4-5) There can be no doubt that, if the guardian: 
in the present case has wasted the estate, the surety 
company would have been liable on its bond and could not 
have set up as a defense the fact that the guardian had |, 
procured an order from the probate court Rena oe | the 
surety. *** " 


In a local case of Fidelity and Deposit Company of secbians 
plaintiff, v. Jacob Love, defendant, (a case in the Municipal Court of 


the District of Columbia, Case No. 153706), the appellant had been 
surety upon a guardianship bond of the defendant. The defendant had 
filed his petition in the probate court asking leave to substitute as sure- 
ties on his guardianship bond two individual or private sureties. There- 
after acting upon said petition the court by decree passed J une 3, 1925, 
approved such substitution and directed that plaintiff be released from 
all further liability as surety on the bond. These last proceedings were 
had without notice to plaintiff. Plaintiff brought suit in the Municipal 


Court to recover three annual premiums on the bond. A Brief was filed 


by the plaintiff and the court found in favor of the plaintiff. 
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The appellee attached to her motion affidavit of H. Gabriel Murphy 
(J.A.6, 7), and attached to the affidavit is photostatic copy of paper en- 
titled "H.O. Copy: - Renewal Premium” with a cancellation stamp there- 
on. This was notia communication to the principal but to plaintiff's 
agent, sent out by the Washington office. The form is a notice of the 
charging to the account of the broker of a new annual premium. This 
was designed to inform Mr. Murphy, the broker, of the charging of the 
same to his account. The cancellation stamp is merely for the purpose 
of showing cancellation of the charge against the account of the broker 
(Affidavit of Russell Ford, J.A.11) and is not an admission that the 
order of the Court is sufficient to cancel the bond; nor could the surety 
cancel the bond filed in Court without following the statute herein re- 
ferred to. 


II. 


THE COURT ERRED IN HOLDING THE ORDER OF THE 
COURT OF SEPTEMBER 30, 1957, IN THE CONSERVATOR 
PROCEEDINGS COULD NOT BE COLLATERALLY ATTACKED 
AS BEING BEYOND THE POWER OF THE COURT TO ENTER 
IN THIS PROCEEDING. 


The lower Court, while not definitely deciding the point, expressed 
the view that the only manner in which the validity of the order in the 
conservatorship proceedings might be attacked was in that proceeding 
(J.A. 31,32). 


The proceeding in which the appellant's bond was filed is a con- 
servatorship proceeding and is not an adversary proceeding. The appel- 
lant in this cause is not a party to that proceeding and was not served 
with notice of the application for the order in question. 


The statute (District of Columbia Code, 1951, Title 28, Sec. 2403) 
provides that the surety submits itself to the jurisdiction of the Court. 


There is no doubt that the Court has jurisdiction in the conservator pro- 
ceedings by virtue of the statute and the bond to entertain an action there- 
in against the surety for default by the principal in any of the conditions 
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of the bond. The statute gives the Court authority to enter judgment 
thereon in the same proceeding. This is a summary proceeding. The 


right to maintain a separate action on the bond is reserved. 


It is very doubtful that the appellant herein, not being a party liti- 
gant in that proceeding, but being surety on the conservator’ s bond, had 
standing to appeal. There is also some doubt as to whether or not the 
order is an appealable, final order. The order was entered without 
notice and if it were an appealable order an appeal therefrom would be 
required to be taken within thirty days after the said order. | 


Whether or not appellant had the standing in the conmervaturshio 
proceeding to litigate the point, it has the right to collaterally attack 
the order in this proceeding, the complaint alleging the order was en- 
tered without notice to the appellant and that the appellant's bond did not 
expire on October 24,1957, that the bond had no date of termination and 
the complaint seeks the adjudication of the Court that the Court was with- 
out power to cancel the bond, there being no statutory authority therefor. 


A judgment may be collaterally attacked if the basis of the attack 
is that the judgment was beyond the authority of the Court under the law 
to enter. Fischel v. Kite, 69 U.S. App. D.C. 360; Cooper v. 'Reynolds, 
10 Wallace 308, 316, 19 Law Ed.931. The Court quoted from the latter 
case at the hearing. It is the position of the appellant that both of the 
foregoing cases are authority for the right of the appellant to collaterally 


attack the order in the conservator proceedings. 


The Court in the case of Cooper v. Reynolds, supra, stated as 
follows: : 


"It is of no avail, therefore, to show that there are 
errors in that record, unless they be such as proved 
that the court had no jurisdiction of the case, or that 
the judgment rendered was beyond its power. This 
principal has been often held by this court, and by 
all courts, and it takes rank as an axiom of the law." 
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This Court in the case of Fischel v. Kite, supra, stated: 


"A collateral attack is not available except upon the 
theory that the judgment is void and unless the re- 
cord reveals that the court had no jurisdiction of the 
parties or of the subject matter, or that the judg- 
ment rendered was beyond the authority of the court 
under the law." 


The last clause of the portion quoted, which follows the opinion in the 


Cooper v. Reynolds case, is authority for the right to collaterally at- 


tack, it being contended that the order entered was beyond the authority 
of the Court under the law. 


The other cases involving the point involved in this proceeding, 
namely whether or not the Court has the power to order cancellation of 
a bond in the absence of statutory authority therefor, appear to involve 
collateral attacks against orders in similar situations to the case here 
involved. 


The Wright case herein mentioned, and which was cited by the 
appellee in her memorandum in the lower Court, 29 F.2d 641, in which 
case the appellant was a party, was a collateral attack against the order 
of a Texas State Court, in a proceeding in the United States District 
Court for the recovery of premiums. 


The other cases cited hereinbefore in support of appellant's 
position that the cancellation of appellant's bond was beyond the authority 
of the Court, appear to have likewise involved collateral attacks against 


orders releasing or cancelling bonds. 


These cases were decided on the point of the authority of the 
courts and were not dismissed on the alleged contentions that the orders 
involved might not be collaterally attacked. 


None of the cases cited appear to involve direct appeals in the 
proceedings in which the orders had been entered. This would appear 
to be significant on the question of the right to maintain a collateral 
attack in this case. 
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Some authorities which involve the point originated as result of 
suits brought by sureties for premiums alleged to be due under con- 
tracts of the principals with the sureties, which necessarily involved 
the validity of the action of the Court in ordering cancellation, and 
constituted collateral attacks. Other cases appear to have been actions 
for recovery of losses sustained under bonds ordered cancelled, where- 
in the position was taken that the Court was without power to order the 


cancellation of the bonds, so that liability continued. 


It is submitted that the order of the Court in the conservatorship 


proceeding might properly be collaterally attacked in this proceeding 


and that the Court erred in holding to the contrary. 


itl. 


THE COURT ERRED IN NOT HOLDING THAT THE ORDER | 
OF THE COURT OF SEPTEMBER 30, 1957, IN THE CON- | 
SERVATOR PROCEEDINGS BASED UPON THE INCORRECT : 

PREMISE THAT THE BOND OF THE CONSERVATOR UPON 

WHICH THE APPELLANT WAS SURETY WOULD EXPIRE | 
AT THE END OF THE FIRST YEAR AND WHICH ORDER 
WAS ENTERED WITHOUT NOTICE TO OR CONSENT OF THE 
SURETY, WAS NOT EFFECTIVE TO TERMINATE APPEL- | 
LANT'S LIABILITY ON SAID BOND. 


An examination of the bond (J. A. 32, 33) shows that the bond was 


without a limitation of time, no date of termination being set forth there- 


in, and the order of the Court setting forth that the conservator was 


authorized to substitute another surety for appellant upon the expiration: 





of said bond on October 24,1957, was based upon the incorrect view 
that the bond would expire at the time stated when, in truth, and in fact, 
it did not so expire, and therefore the order of the Court was ineffective 
to cancel the appellant's bond, and therefore said undertaking remains 
in full force and effect at the present time and liability thereunder con- 


tinues. 
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IV. 


APPELLANT WAS ENTITLED TO JUDGMENT FOR PREMIUM 
FOR SECOND YEAR PURSUANT TO APPELLEE'S CONTRACT 
WITH APPELLANT. 

The bond having not been lawfully cancelled and remaining in force 
and effect to the present time and liability continuing thereunder, appel- 
lant is entitled to judgment against the appellee under the terms of its 
contract for the annual premium of $1890.00 due thereon for the year 


commencing October 25, 1957, and is also entitled to recover for the 


new year which has commemed since this case has been pending. 


V. 


THE COURT ERED IN GRANTING APPELLEE'S MOTION 
FOR SUMMARY JUDGMENT AND ENTERING FINAL 
JUDGMENT FOR THE APPELLEE DISMISSING THE COM- 
PLAINT ON THE MERITS. 


It is submitted that the Court erred in granting the appellee's 
motion for summary judgment and entering final judgment for the appel- 
lee dismissing the complaint on the merits and such action should be 


reversed. 
CONCLUSION 


Appellant therefore submits that appellant's bond as surety for 
the conservator remains in full force and effect to the present time, the 
order purporting to terminate liability thereon having been beyond the 
power of the Court to enter, there being no statutory authority therefor, 
and the same having been entered upon the assumption that the bond ex- 
pired at the end of a year, and without notice to or consent of the surety, 
and that the said bond remaining in full force and effect and liability 
continuing, the plaintiff is entitled to recover the premiums provided 
by the contract between the appellee and the appellant. 
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Therefore the lower Court erred in granting appellee's motion 
for summary judgment, and it is submitted the action of the lower 
Court should be reversed and the case remanded to the lower Court for 


further proceedings consistent with the views herein expressed. 


Respectfully submitted, 


LOWRY N. COE 


717 National Press Bldg. 
Washington 4, D.:C. 


Attorney for Appellant. 
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[Filed April 18, 1958] 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


FIDELITY AND DEPOSIT COMPANY) 
OF MARYLAND 

a corporation 

Fidelity Building 

Baltimore, Maryland 


Plaintiff Civil Action 


oe. File Number 1019- 38 
MARY L. RUSSELL, 
individually and as Conservator of 
the Property of Ned Russell, also 
known as Edmund A. Russell, I 
3207 Macomb Street, N. W. 
Washington, D. C. 


Defendant 


me ee ee ee ee ee ee eee ee ee ee ee ee” ee 


COMPLAINT FOR DECLARATORY JUDGMENT AND 
OTHER RELIEF 


1. Plaintiff is a corporation of the State of Maryland. Defendant 


is a citizen of the District of Columbia. The amount in controversy ex- 
ceeds, exclusive of interest and costs, the sum of three thousand dollars. 
Jurisdiction is also based upon Section 2201 of Title 28, United States 
Code. : 

2. Plaintiff is engaged in the bonding business as a corporate 
surety. On the 24th day of October 1956 plaintiff executed a bond as 
surety for the defendant as Conservator in Civil Action No. 4038-56 in 
this Court in cause entitled In the Matter of Ned Russell, also known 
as Edmund A. Russell III", the said bond being in the amount of 
$565, 000. 00. | 

3. On the 24th day of October 1956 the defendant, in considera- 
tion of the execution of the said bond by the plaintiff, by her contract 
under seal dated the 24th day of October 1956, agreed, pronne other 


things, as follows: 
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"to pay to the Company (therein referring to the 
Fidelity and Deposit Company of Maryland) Eight- 
een Hundred and Ninety Dollars ($1890. 00) as the 
premium on the said bond for the first year, and 
the sum of Eighteen Hundred and Ninety Dollars 
($1890. 00) annually in advance thereafter for each 
year during which liability under said bond shall 
continue in force and effect and until satisfactory 
evidence of the termination of such liability shall 
be furnished to the Company;". 


4. On the 30th day of September 1957 this Court in said Civil 
Action No. 4038-56 signed an order in which the Court ordered as follows: 


"Mary W. Russell, Conservator of the person and 
estate of Ned Russell, is by the Court this 30th day of 
September, 1957, authorized to substitute the Peerless 
Insurance Company for the Fidelity and Deposit Com- 
pany of Baltimore, Maryland, as surety on her bond 
in the above entitled cause upon the expiration of said 
bond on October 24, 1957, and upon the filing of the 
new undertaking in the sum of $565, 000. 00 the surety 
on the prior undertaking shall stand discharged except 
as to prior defaults, if any.” 


>. The said order was entered without notice to the plaintiff and 
plaintiff's bond did not expire on October 24, 1957. Its said bond was 
given pursuant to the statute in such cases provided. (District of 
Columbia Code (1951). Supplement V, Title 21, Section 503). Said 
bond had no date of termination and the plaintiff avers that the said 
order purporting to authorize substitution of another bond for its bond 
was without legal force and effect as no statute in the District of 
Columbia authorizes a cancellation or substitution of one bond for 
another in the situation in this case, and plaintiff therefore avers that 


liability under its said bond continues in effect. 


6. The premium in the amount of Eighteen Hundred and Ninety 
Dollars ($1890. 00) for the year commencing October 24,1957, has not 
been paid nor has satisfactory evidence of the termination of liability 


under said bond been furnished to the plaintiff. 
Wherefore plaintiff prays for declaratory judgment adjudging: 
1. That the Court was without power to order cancellation of 
plaintiff's bond there being no statutory authority therefor. 
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33 2. That the said bond of the plaintiff in the amount of $565, 000. 00 


remains in full force and effect. 
3. That judgment be rendered herein in favor of the plaintiff 
against the defendant for the premium in the amount of $1890. 00 due for 
the year commencing October 24, 1957. | 
4. For such other relief as the Court may deem just and proper. 


/s/ Lowry N. Coe 

Attorney for Plaintiff | 
717 National Press Bldg. 
Washington 4, D. C. | 


[Filed May 12, 1958] 


MOTION TO EXTEND TIME OR IN THE ALTER- 
NATIVE TO DISMISS THE COMPLAINT 


The defendant moves the Court as follows: ! 

1. To extend the time within which she may answer or otherwise 
move with respect to the complaint herein until a hearing is held on the 
motion of Mary W. Russell, Conservator of the Person and Estate of Ned 
Russell, filed on April 24,1958, in Civil Action No. 4038-56 (in the Matter 
of Ned Russell, Also Known as Edmund A. Russell III). Said motion asked 
the Court to issue its Order that the Order of the Court dated September 
30,1957, in that proceeding discharged the plaintiff from all liability 
under its bond for October 24, 1957, except as to prior defaults, if any, 


| 


and therefore, Mary W. Russell, Conservator of the Person and Estate 
of Ned Russell, has no further liability to the plaintiff for premiums on 
said bond after October 24, 1957. The motion also requested the Court 
to authorize the Conservator to deny liability for the sum of One Thousand 
Eight Hundred Ninety Dollars ($1, 890) demanded by the plaintiff and to 
retain counsel to defend suit brought against her in Civil Action No. 1019- 
35 58. No date has yet been set for a hearing on the aforesaid motion 
and Mary W. Russell as Conservator of the Person and Estate of Ned 
Russell, cannot answer or otherwise move with respect to the complaint 
herein without the express authorization of the Court required by Title 
21, Section 503 of the District of Columbia Code (1951), Supplement VI. 
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If the motion to extend time within which to move or answer with 
respect to the complaint herein is denied, then, and in that event, in 
order to protect the interests of Mary W. Russell, Conservator of the 
person and Estate of Ned Russell, defendant moves the Court as follows: 
1. To dismiss the action because the complaint fails to state 
a claim against defendant upon which relief can be granted. 
2. To dismiss the action on the ground that the complaint 
attacks the ‘validity of the order of this Court dated September 
30,1957, in Civil Action No. 4038-56 and the authority of this 
Court to make such an order and is properly justiciable only in 
that proceeding and not by way of collateral attack on the validity 
of said order in a separate action for declaratory judgment. 
/s/ John E. Shea 
Appearing Specially for the Purpose 
of this Motion only. 
804 Ring Bldg., 1200 18th St. N. W. 


Washington 6, D. C. 
Attorney for Defendant 


36 [Filed June 3, 1958] 


ORDER ON TIME FOR MOTION TO 
DISMISS OR FOR SUMMARY JUDGMENT 


Upon consideration of defendant's motion to extend time within 


which to answer or otherwise move filed herein on the 12th day of May, 
1958, and upon argument of counsel for plaintiff and defendant, it is by 
the Court this 3rd day of June, 1958, 

ORDERED, That defendant is granted until June 13th, 1958, to file 
a motion to dismiss or for summary judgment in this proceeding. 


/s/ Edward M. Curran 
Judge 





[Filed June 5, 1958] 
MOTION TO DISMISS COMPLAINT OR FOR 
SUMMARY JUDGMENT | 

Defendant moves the Court under Rule 12(b)(6), Rules of Civil 
Procedure, to dismiss the action because the complaint fails to state a 
claim against defendant upon which relief can be granted, or in the alter- 
native to grant summary judgment for defendant under Rule 56, Rules of 
Civil Procedure, on the ground that there is no genuine issue as to any 
material fact as appears from the pleadings filed in this case and the 
attached affidavit of H. Gabriel Murphy, and the defendant is entitled to 
judgment as a matter of law relying, inter alia, on the order of this 
Court dated September 30,1957, entered "In the Matter of Ned Russell 
a/k/a Edmund A. Russell, III" Civil Action No. 4038-56 with respe ct to 
the undertakings authorized by this Court in that proceeding. 


/s/ John E. Shea 


Attorney for Defendant 
* * * 2K | 
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To: Lowry N. Coe 
717 National Press Building 
Washington, D. C. ! 
Please take notice that the foregoing motion to dismiss complaint 


or for summary judgment will be brought to the attention of the Motions 


Judge at the time set for hearing or as soon thereafter as counsel may 
be heard. | 


/s/ John E. Shea 
Attorney for Defendant 


[Certificate of Service]. 
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AFFIDAVIT TO BE ATTACHED TO 
MOTION FOR SUMMARY JUDGMENT 


District of Columbia ) 
) ss: 
City of Washington ) 


H. Gabriel Murphy, 1011 Connecticut Avenue, N. W., Washington, 
D.C., being duly sworn, deposes and says: 

1. That Iam President of H. Gabriel Murphy & Co.,Inc., a cor- 
poration licensed as an insurance broker in the District of Columbia and 
I have been President since May 1, 1956. 

2. That I make this affidavit based upon personal knowledge of the 
matters hereinafter referred to. 

3. That on or about October 10,1956, counsel for Mary W. Russell 
advised me that she had requested this Court to be appointed Conservator 
of the Property and Estate of Ned Russell also known as Edmund A. 
Russell HI in Civil Action No. 4038-56 and that if appointed she would 
require a surety bond as Conservator and would want to place it with me; 
that I contacted a’ representative of Fidelity and Deposit Company with 
whom I deal in the ordinary course of business; that upon her appoint- 
ment on October 24,1956, the ordinary application was signed and bond 

40 for Mrs. Russell as Conservator was written by Fidelity upon her 
appointment as Conservator; that premium in the amount of $1, 890 for 
the period October 24, 1956 to October 24, 1957, was paid to H. Gabriel 
Murphy & Co.,Inc., by Mrs. Russell as Conservator. 

4, That on or about September 28,1957, I was advised by counsel 
for the Conservator and I thereupon notified a representative of Fidelity 
and Deposit Company of Maryland, with whom I ordinarily do business, 
of the intention of the Conservator in this proceeding to request the Court 
for authority to obtain another surety at a lesser premium. 

5. That I received from Fidelity a "renewal premium" notice, 
Form A-1740-2, for the amount of the premium which would have been 
due for the year 1957-1958 on the bond of the Conservator. 
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6. That during the first part of October 1957 I was advised by 
counsel for the Conservator of the issuance of an order of this Court 
dated September 30,1957, authorizing substitution of another insurance 
Company for the Fidelity and Deposit Company of Maryland as surety on 
the bond of the Conservator in the above entitled cause and at the same 
time I was advised by counsel for the Conservator that the bond of Fidelity 
would not be renewed and that the bond was to be placed with another in- 
surance company at a premium less than that charged by Fidelity; that I 
relayed this information to representative of Fidelity with whom I ordi- 
narily do business. | 

7. That thereafter I returned the "renewal premium" notice to 
Fidelity and received from Fidelity the "renewal premium" notice 
stamped "cancelled October 21,1957, effective date’; that a certified copy 
thereof is attached hereto. : 

Further deponent sayeth not. : 
/s/ H. Gabriel Murphy 
[JURAT dated May 29, 1958. ] | 
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[Filed June 5, 1958] 


DISTRICT OF COLUMBIA ) 
) ss. 
CITY OF WASHINGTON ) 


H. Gabriel Murphy, 1011 Connecticut Avenue, N. W., Washington, 
D.C., being duly sworn, deposes and says that the attached is a photo- 
stat of the “renewal premium" notice received from the Fidelity and 
Deposit Company of Maryland in the ordinary course of business and re- 
tained in the files of H. Gabriel Murphy & Co., Inc. 

/s/ H. Gabriel Murphy 
[JURAT, dated May 29, 1958. ] 


[Filed June 5, 1958] 


MEMORANDUM OF POINTS AND AUTHORITIES 
IN SUPPORT OF MOTION TO DISMISS OR FOR 
SUMMARY JUDGMENT 


The pleadings herein. 

Affidavit of H. Gabriel Murphy attached to defendant's motion. 
"Application for Bond" from Fidelity and Deposit Company of 
Maryland by Mary W. Russell on October 24, 1956 (copy attached hereto). 

"Undertaking of Receivers or Trustees" executed by plaintiff and 
defendant and filed with this Court on October 24, 1956, in Civil Action 
No. 4038-56. 

Order of this Court dated September 30,1957, in Civil Action No. 
4038-56, set out in plaintiff's complaint. 


* * * * e aK x * 


46 The allegation is made in the complaint that the bond of Fidelity 
for Mrs. Russell as Conservator "had no date of termination". There is 


no dispute that the period of the bond was indefinite and was subject to 


termination at some unspecified time. 


6d * ok * * 
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FIDELITY AND DEPOSIT COMPANY 
OF MARYLAND 


APPLICATION FOR BOND 
Name of Applicant: Mary W. Russell : 
Address: 3207 Macomb St., N.W., Washington, D.C. 
Occupation: Housewife : 
Amount of Bond: $565, 000. 00 Kind of Bond: Conservator 


Date of your appointment: 10-24-56. Court or Docket No. C. A, 
4038-56. 


Bond filed in: U.S. District Court of D.C. 


Name and Address of Attorney: Sullivan, Bernard, Shea and 
Kenney, Ring Bldg., Washington, D.C. 


Have you given Bond in this estate before? No. | 

Have you heretofore had possession of any assets of this estate ?No. 
Are you indebted to the estate? No. : 
Is there a going business in the estate? No. : 
Will you give the surety joint control of all cash and securities 
belonging to the estate? waived at request of attorney. 

Names of Depositories : 


What is the amount of your Assets? $2, 000. 00 approx. 
Liabilities? None. What is your annual income? None. 


* * *x * * a * * 
Bonds of Trustees, Committees, Guardians, 
Conservators | 
Title of Case as Docketed: Ned Russell, a/k/a Edmund A. Russell III 


List below each Beneficiary of Trust, Minor or Incompetent giving 
the age and address of each. If it is an incompetent's estate list 
the names and addresses of the probable heirs of the Incompetent. 


NAME Ages or Birth Addresses 
Date ! 


Mrs. Helen G. Russell Mother c/o Mr. S. L. Dewey, 
70 East Main St. , Huntington. 


Mr. Edmund Allen Russell, Father 2445 Vista Laguna (L.L , 
Jr. Diy te» TESFAGE, Pasadena 
3, Calif. 
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Name Ages or Birth 
Date Address 

Mrs. Ruth R. Shelby Sister 106 Fremont Place, Los 
Angeles, Calif. 

Charlies Shelby Nephew 106 Fremont Place, Los 
Angeles, Calif. 

Alice G. Dewey | Cousin 401 Broadway, Cambridge, 
Mass. 

Mrs. Thornton G. Dewey Cousin Rt. 4, Box 383, Amarillo, 


Texas 


24. What is relationship existing between Applicant and Wards? Wife 


25. What is the value of the estate? Cash: see letter Securities: see 
letter. Miscallaneous: Real Estate: see letter 


ae ok oe * * * * * 

In consideration of the execution by the Fidelity and Deposit Com- 
pany of Maryland (hereinafter called Company) of the bond herein applied 
for, Thereby agree: First, to pay to the Company Eighteen Hundred and 
Ninety Dollars ($1890. 00) as the premium on the said bond for the first 
year, and the sum of Eighteen Hundred and Ninety Dollars ($1890. 00) 
annually in advance thereafter for each year during which liability under 
said bond shall continue in force and until satisfactory evidence of the ter- 
mination of such liability shall be furnished to the Company; Second, to 
indemnify the Company against all loss, liability, costs, damages, attor- 
neys fees and expenses whatever, which the Company may Sustain or incur 
by reason or in consequence of having executed said bond; Third, that the 
Company shall have the right, and is hereby authorized but not required, 
to adjust, settle,or compromise any claim, demand, suit, or judgment 
upon said bond, unless I shall request the Company to litigate such claim 
or demand or defend such suit or to appeal from such judgment, and shall 
deposit with the Company collateral satisfactory to it in kind and amount; 
Fourth, that the Company shall have the absolute right to procure its re- 
lease from said bond under any law for the release of sureties, and the 
Company is hereby released of and from any damages that may be sustained 
by me by reason of such release; Fifth, that a representative of the Com- 
pany will be permitted at any time to examine the assets covered by the 
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bond; Sixth, that the above agreements shall bind me and my heirs, 
executors, administrators, successors and assigns, jointly and severally. 
Dated this 24th day of October, 1956. 3 
Signed and sealed in presence of: /s/ Mary W. Russell (SEAL) 


[Filed June 17, 1958] 


AFFIDAVIT OF RUSSELL FORD IN OPPOSITION 10 
MOTION FOR SUMMARY JUDGMENT. 


Russell Ford, being first duly sworn, upon oath a" and says 
that he is employed by the Fidelity and Deposit Company of Maryland as 
Cashier in the Washington Branch Office, Albee Building, Washington, 
D.C. ; that he has personal knowledge of the facts set forth herein; that 
he has examined the photostatic copy of paper entitled "'H. O. Copy - 
Renewal Premium", with a cancellation stamp thereon, attached to the 
affidavit of H. Gabriel Murphy filed in this cause; that the exhibit is a form 
of notice stamped cancelled to show removal of premium charge from 
the broker's account. Previously the original home office premium 
notice had been mailed to Mr. H. Gabriel Murphy, the broker, to notify 
him of the charging against him of the new annual premium. : 

/s/ Russell Ford 
[JURAT dated June 17, 1958. ] 


[Filed June 17, 1958] 
AFFIDAVIT OF LOWRY N. COE 
Lowry N. Coe, being first duly sworn, upon oath deposes and 
says that he is attorney for the plaintiff in the above entitled cause; that 
on the 20th day of January, 1958, he delivered in person to John E. Shea, 


Esquire, attorney for the defendant herein, at his office in the Ring 


Building, Washington, D.C., letter addressed to the defendant, copy of 


which is attached hereto. 
/s/ Lowry N. Coe 


[JURAT dated June 17, 1958. ] 
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[Filed June 17, 1958] 


Lowry N. Coe 
Counsellor At Law National Press Building 
! Washington 4, D. C. 


January 20, 1958. 


Mrs. Mary W. Russell 

c/o Messrs. Sullivan, Bernard, Shea and Kenney 
Ring Building 

Washington, D. C. 


Dear Mrs. Russell: 

I represent Fidelity and Deposit Company of Maryland, which 
company on or about October 24, 1956 executed a bond as surety for you 
as Conservator in Civil Action No. 4038-56 in the United States District 
Court for the District of Columbia, entitled In the matter of NED 
RUSSELL, also known as EDMUND A. RUSSELL II. 

The annual premium in the amount of $1890. 00 for the period 
commencing October 24, 1957 has not been paid. 

On October 24,1956 you signed an application for bond and agree- 
ment with Fidelity and Deposit Company of Maryland in which you agreed 
among other things as follows: "FIRST, to pay to the Company Eighteen 
Hundred and Ninety Dollars ($1890. 00) as the premium on the said bond 
for the first year, and the sum of Eighteen Hundred and Ninety Dollars 


($1890. 00) annually in advance thereafter for each year during which 


liability under said bond shall continue in force and until satisfactory 
evidence of the termination of such liability shall be furnished to the 
Company;". 

The order signed in Civil Action No. 4038-56 on September 30, 
1957 purporting to authorize the substitution of another Company as 
surety on your bond in that case and purporting to discharge Fidelity 
and Deposit Company of Maryland as surety upon the filing of a new 
undertaking in the sum of $565, 000.00, has come to my client's atten- 
tion. 

My client is unwilling to accept that order as evidence of termina- 
tion of liability under the provisions of your aforesaid agreement. There- 


fore demand is hereby made upon you for the payment of the annual 
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premium due October 24,1957, in the aforesaid amount of $1890. 00. 
Very truly yours, | 
(Sig.) LOWRY N. COE © 


EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 

[Filed September 12, 1958] 

The above-captioned cause came on for hearing of motion before 
the Honorable Alexander Holtzoff, Judge, in the United States District 
Court for the District of Columbia, at 10:00 o'clock a.m. | 

APPEARANCES: 

On behalf of the plaintiff: 


Lowry N. Coe, Esq. 
717 National Press Building, 
Washington, D. C. 


On behalf of the defendant: 


John E. Shea, Esq. 
804 Ring Building, 
Washington, D. C. 


PROCEEDINGS 

THE DEPUTY CLERK: Fidelity and Deposit Company ‘ versus 
Mary Russell. 

THE COURT: You may proceed. 

MR, SHEA: Your Honor, this is a motion for summary judgment 
in a suit for recovery of bond premium. 

Bond was given by conservator in conservatorship sie aiid 
in this court. Mrs. Russell is conservator for her husband, who has 
been in a helpless capacity physically and mentally for the last four years. 

When she was appointed conservator she produced a bond from 
Fidelity, and before the expiration of that year it was found that the 
same bond could be had from another approved surety company for six 
hundred dollars less. : 

In order to conserve the assets of the estate the matter was sub- 
mitted to the court and the court authorized substitution of bond at the 
reduced rate. _ ! 
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The suit was brought for recovery of the premium by the original 
bonding company and we now are moving for summary judgment on that. 

Suit is based on the theory that this court did not have the power 
to issue an order substituting a bonding company at a reduced cost to 
the estate. 

MR. COE: [If it please your Honor, this is a suit for declaratory 
judgment brought by the Fidelity and Deposit Company of Maryland with 

3 respect to a bond in the amount of $565, 000 that was executed by 
it as surety for the conservator in a case pending in this court. 

The bond executed was the usual form of a bond of a conservator 
or receiver and is indefinite in term. There is no date of termination 
whatsoever and runs until the end of the conservatorship proceedings. 

At the end of the first year in that proceeding, and without notice 
to the surety, without the consent of the surety, the court signed an order 
which in effect stated that, upon the expiration of the bond, the conserva- 
tor is authorized to substitute one bonding company for another bonding 
company, a Surety upon the conservator's bond. 

THE COURT: That was at the end of the year? 

MR. COE: That was at the end of the year. 

And one of the points that we maintain is that the bond had no date 
of termination. It did not expire at the end of one year, nor has it ex- 
pired yet. And, in accordance with our position, the bond is still in 
force and effect. 

There are two points that we are raising. First is that the court 
is without authority to cancel a bond of this sort without statutory authority, 
and the other point is that it is based upon the incorrect assumption that 
the bond expired at the end of one year, which it did not, and the bond is 
still in force and effect. 

4 THE COURT: Suppose the premium had not been paid at the end 
of the year. You would cancel it, wouldn't you? 

MR. COE: We have no authority to except that we follow the 
statutory proceeding. It isn't like a policy of insurance. The District 


of Columbia Code has certain statutory provisions by which the court is 
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authorized to cancel bonds, and the company, in the absence of the 
authority of the court, following one of the statutes in the ia has 
no authority to cancel a bond. i 

And we take the position in this case that the bond is still in 
force.and effect because the court is without any statutory authority. 

THE COURT: Have you appealed? It seems to me that if you 
claim that another judge of this court acted illegally or erroneously, 
the Court of Appeals would be the tribunal to review his action. One 
judge of a court in a jurisdiction cannot pass upon the legality of another 
judge’s -- : 

MR. COE: I think your Honor can. That isa collateral attack 
upon another judgment. We could collaterally attack it either in a separate 
suit in this court or in another proceeding. And, one of the bases for a 
collateral attack is the fact or the allegation that the court was without 
the power to do the thing that it did. | 

And, that was not an adversary proceeding. We were not a party 
litigant in that proceeding, and I have considerable doubt as we had a 

standing to appeal. | 

THE COURT: Perhaps not, but shouldn't you then sae a motion 
in the conservatorship proceeding to vacate that order? : 

MR. COE: I don't think so, sir. I don't think we were a party. 

I don't think we were a party with a sufficient standing to do it. 

And even if we were, that does not preclude us from maintaining 
a separate suit. : 

I don't know whether your Honor has read the authorities that I 
have cited in this memorandum. They are quite lengthy. | 

THE COURT: I haven't seen the memorandum yet. I don't go 
over those matters before hearing argument because I don't want to start 
with preconceived notions. : 

MR. COE: I didn't want to take the time of the Court to read all 
these authorities that I have here. 


THE COURT: Suppose you tell me orally all you want nie to know. 
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MR. COE: I want to submit these authorities to your Honor -- 

THE COURT: I prefer oral argument. 

MR. COE: Iam doing it orally, but I want to cite the authorities 
that I have in this memorandum. 

THE COURT: You may do so. 

MR. COE: Because I take the position that the Court is without 

the power to order cancellation of the bond and, therefore, that 
the bond is still in effect, and by reason of the fact it's still in effect 
there is still liability of the company should any loss occur and there is 
also liability of the conservator for premiums. 

This is a declaratory judgment suit and the request in the plead- 
ings requests the Court to make declaratory judgment that the bond is 


Still in force and effect because the Court was without authority to can- 


cel it, and for the payment of the first year's premium. 


We have in the District of Columbia a number of statutory pro- 
visions with respect to bonds and the authority of the Court in requiring 
the giving of bonds and the cancellation of bonds, and the first section 
that I'd like to cali to your Honor's attention is the section on the appoint- 
ment of conservators where the Court is authorized to require bond. 

The first is in Supplement 6 of the 1951 Code and it's Section 503 and 504 
of Title 21. 

Section 503 provides, with respect to the conservator, he shall in 
ali other respects perform the same duties and have the same rights 
and powers with respect to the property of such person as have guardians 
of the estates of infants. So, it puts upon the conservator a corresponding 
responsibility or power and duty as in the case of a guardian of an infant. 

Section 504 provides the Court shall have the same powers with 

respect to the property of any person for whom a conservator has 
been appointed as it has with respect to the property of infants under 
guardianships. 

I point those out because the statute provides the similarity 
between the powers of a conservator and the powers of a guardian and 
the powers of the Court with respect thereto. 
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In Title 21, Section 121 -- this is not the supplement - the 
Court, with respect -- ! 
THE COURT: Will you state the citation again? ! 
MR. COE: This is Title 21, Section 121, in the main body of the 
Code relating to guardian bonds. This provides that the Court may at 
any time require any guardian to give bond or additional bond where the 
interests of the infant require it. You note: to give bond or additional 
bond. 3 
I point that out because it does not provide when one bond is given, 
that the original bond may be cancelled and another larger bond substi- 
tuted for it. i 
The following section, 122, relating to guardian bonds, provides 
as follows: "If any surety of a guardian shall by petition set forth that 
he apprehends himself to be in danger of loss in consequence of his 
suretyship, and shall pray the Court that he may be relieved, the Court, 
after summoning the guardian to answer Said petition, may require him 
to give counter security to indemnify his original surety or to deliver 
his ward's estate into the hands of the surety or of some other person; 
8 in either of which cases the Court shall require sufficient security 
to be given by the person into whose hands said estate shall be delivered, 
and make such other order as may seem just." | 
I point that out because that does not provide for the cancellation 
of the original bond but for the giving of counter security to indemnify 
the original surety. 3 
The following section, 123, provides very similar to 122, that: 
"If any surety of a guardian, setting forth by petition that he apprehends 
himself to be in danger of suffering by said suretyship, shall pray to be 
relieved, the Court, after service of a summons on the guardian to answer 
the petition, may order him to give counter security for the indemnity of 
the original surety, or to deliver", and so forth. ! 
And, so, the following section, as the previous section, requires 
the giving of counter security, and in both of those instances the applica- 
tion has to be made by the surety and not by the principal under the bond. 
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In these guardianship remedies the statute does not expressly pro- 


vide for the cancellation of the guardian's bond, but for the giving of 
counter security to indemnify the original security. 

Title 20, Section 109 relating to executors and administrators, 
states: "If any surety of an executor or administrator shall apprehend 
himself to be in danger of suffering from the suretyship, he may apply 

9 to the probate court, and the said court may call upon the party 
to give counter security, to be approved by the court." 

Section 109 likewise provides upon the application of the surety 
the Court might require the executor or administrator to give counter 
security. 

Then Title 20, Section 108, provides that whenever the probate 
court shall be satisfied that the bond already given by an executor or 
administrator is insufficient, the said executor or administrator may be 
required to file an additional bond and on his failure to do so his letters 
may be revoked. 

I direct your Honor's attention to that because the requirement is 
the giving of an additional bond and not the cancellation of the original 
and the substitution of a new. 

THE COURT: I don't see the point raised in either memorandum 
as to whether, assuming this order to be erroneous, arguendo, whether 
it may be attacked collaterally or whether the only mode of reviewing 
this order is either by appealing therefrom or by making a motion in 
the proceeding in which it is made to vacate the order. 

I have considerable doubt on that point. 

MR. COE: We had in this case one or two prior motions, one 
filed by our opponents in the conservator proceedings. And they came 
on for hearing before Judge Curran. And in one of those proceedings, 

10 I think it was in this proceeding, they raised the question of colla- 
teral attack, and in my memorandum in opposition I cited at least one 
case, probably two cases, that we could collaterally attack the order 
of the court in another proceeding where we raised the question of the 
power of the court to sign the order or to do the thing that was done. 
And that has not been raised again in this proceeding. 
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THE COURT: Well, of course, this is a point that I would raise 
Sui sponte. 

Do you recall what case -- | 

MR. COE: Yes. : 

THE COURT: I think that point confronts us at the very threshold. 

MR. COE: It may, but I have a number of authorities that I wish 
to cite to your Honor, and all of those are collateral attacks upon judg- 
ments of a similar character. 

And, we have proceeded by way of declaratory judgment action 
here that the bond is still in force and effect. We could have gone, in 
my judgment, in the Municipal Court and sued under the contract for 
the premiums due. : 

THE COURT: I think you could. 

MR. COE: And raised the same question, and the question of 


collateral attack would there come up before that court, but it comes 
| 


up here. 
if THE COURT: Yes. I think you could raise the question where 


you would not be confronted with this hurdle by making a motion in the 

conservator proceeding to set aside the order authorizing the change of 
surety. Then, if your motion is denied, you could review the order by 
direct appeal. | 

MR. COE: That raises the question as to whether we had sufficient 
standing as a surety on the bond in that other proceeding to take an ap- 
peal; and, furthermore, the time for appeal is thirty days and the order 
was Signed before these proceedings were -- more than thirty days be- 
fore these proceedings were instituted. : 

THE COURT: Iam afraid you missed one link in the chain. 

MR. COE: Which link is that, your Honor? 

THE COURT: You would have a right, it seems to me, to make a 
motion to vacate that order. Your time to appeal would run from the 
order denying your motion and not from the -- : 

MR. COE: That is not an adversary proceeding, that is a conser- 
vatorship proceeding, and it is not a case in which the surety company 


is a party litigant. 
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THE COURT: I understand, but the surety company, I think, 
would have enough interest to intervene. At least it seems to me that 
you might well try to intervene for the purpose of making such a motion 
as I suggest. 

MR. COE: Of course, that time has gone by for that. 

12 THE COURT: I don't think there is any time limit on that. There 
may be laches. 

MR. COE: I don't think, even if we would have that right, that 
that would preclude us in following another remedy that we had that was 
just as effective. 

THE COURT: If you have that other remedy, yes. 

So, I would like very much to have you address yourself first to 
the question whether this order may be attacked collaterally even if it 
is erroneous. 

MR. COE: I will look for the other memorandum here. 

There are the two cases that I cited in opposition to their motion. 
One is Fischel versus Kite, 69 Appeals D.C. 360; and Cooper versus 
Reynolds, 10 Wallace 308, 19 Law Edition 931. AndI cited in my 
memorandum that a judgment may be collaterally attacked if the basis 
of the attack is that the judgment was beyond the authority of the court 
under the law to enter. And I think that those cases sufficiently hold up 
that point. 

THE COURT: Well, if a judgment is without jurisdiction of a 
court, of course it may be collaterally attacked, but if it is erroneous-- 


MR. COE: There is a very fine distinction between the two. I 


maintain, and the authorities that I have will indicate, I think, that they're 


beyond the power of the court to do it, and that falls squarely within the 
decisions of these two cases that I have cited. 

THE COURT: Do you wish to say anything further on this point ? 

MR. COE: On the question of collateral attack ? 

THE COURT: Yes. 

MR. COE: Only that there are a number of cases in this juris- 
diction on the question of collateral attack. 





21 : 
THE COURT: You cited two. What does the case in 69 Appeals 


hold? 
MR. COE: I think it holds just what I stated, that the order of the 
court may be collaterally attacked where it is alleged that the court did 
not have the power to sign the order or to do the thing -- . 

THE COURT: Do you recall the factual situation ? ) 

MR. COE: I don't recall. ! 

Your Honor, that question wasn't raised in this particular motion 
for summary judgment or dismissal. ! 

THE COURT: I have observed that it isn't, but it seems to me -- 

MR. COE: It was before the court, though. ! 

THE COURT: It seems to me that is right at the threshold of this 
matter. 

MR. COE: I thought that possibly they had abandoned that. 

THE COURT: I don't know whether they have, maybe they have, 

because I don't see the point raised. 

MR. COE: It hasn't been raised here. 

THE COURT: I would like to hear the other side on that before we 
proceed to the merits, unless you have anything else you wish to Say. 

MR. COE: I have quite a few authorities on the que stion of the 
authority of the court and the power of the court to cancel a bond in the 
absence of statutory authority. : 

THE COURT: Very well. 

MR. COE: And I have a number of cases and I'd like your Honor 
to know those cases and I wanted to read certain excerpts from them. 

THE COURT: Very well, you may proceed. , 

I think I would like to determine this first preliminary matter and 
I would like to hear the other side on that and then, if necessary, I will 
hear you on the merits. ! 

MR, COE: If there is any further question on collateral attack, 
in addition to the two authorities that I have cited I would like the oppor- 
tunity, if your Honor has any question about it, of submitting possible 
further authorities on the point, because I don't want to be precluded 


in this case on just the question of collateral attack. ! 
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THE COURT: I will give you an opportunity to be fully heard on 
the question of collateral attack. 

But, Mr. Shea, what position do you take on this issue? 

15 MR. SHEA: Your Honor, previously we have moved for an order 
before Judge Curran confirming Judge Pine's order, which in effect 
would have, we understood, knocked out this suit. Now we think that 
this -- lI agree with your Honor that -- 

THE COURT: You must not say you agree with me. I only raised 
the question. I have not expressed any opinion. 

MR. SHEA: I will express the opinion then that I think that this 
Should have been done by a motion to vacate, for the reason that the 
plaintiff here was submitted to the jurisdiction of the court in two phases: . 
one, expressly in the bond; and, second, in the statute. 

THE COURT: Well, then, you take the position, do I understand 
correctly, that this matter may not be raised collaterally? 

MR. SHEA: Yes. 

THE COURT: Well, that is all I wanted to know at this juncture 
because your points and authorities do not seem to raise that point. 

MR. SHEA: That is right, Your Honor. 

THE COURT: DolI understand, Mr. Coe, that in view of the fact 
that that point was not raised by points and authorities and is only now 
being raised and really only because the Court asked a question about it, 
that you are not ready to argue that phase of the matter and you would 
want to give the matter further consideration? 

16 MR. COE: I will rely on those two cases that I have cited to your 
Honor. 

THE COURT: Very well. 

MR. COE: I would like to call your Honor's attention also to the 
fact that at the time this matter was heard before Judge Curran there 
was not only a motion in this case but there was a motion in the conser- 
vator proceedings to have the Court confirm its former order, and we 
were served with copies of that, and they both came up before the Court 
and he overruled every part of that motion in the other case except the 
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application for authority to employ counsel. So that it has been heard. 
We appeared specially in that proceeding because I didn't consider that 


we were parties to the proceeding. But there has been a hearing in the 


other case and it’s of record in the other case. : 

THE COURT: What was the nature of the hearing in the other 
case, Mr. Coe? : 

MR. COE: I have a copy of the motion here. The motion was to -- 
I believe I have it here. Motion for order respecting alleged liability 
of conservator. | 

Is that correct, Mr. Shea? Is that your motion? | 

It's a petition of the conservator, and she sets forth the various 
things that have taken place in the conservator proceedings and they 
prayed that the Court issue its order, that the order of this Court of 
September 30,1957, that is, the order in question, discharge the Fidelity 

17 and Deposit Company of Maryland from all liability under its bond 

after October 24, 1957, except as to prior defaults, if any. ‘October 24 
was the anniversary date. And, therefore, Mary W. Russell, conservator 
of the person and estate of Ned Russell, has no further liability to the 
Fidelity and Deposit Company of Maryland for premium on said bond 
after October 24, 1957. That is the first prayer. | 

The second is that the Court authorize the petitioner, \ the 
conservator of the person and estate of Ned Russell, to deny liability 
for the sum of $1, 890 demanded by the Fidelity and Deposit Company of 
Maryland as premium alleged to be due on the surety bond covering her 
liability as said conservator for the year beginning October 24, 1957, 
and to defend against the suit therefor brought against her in this Court -- 
referring to this case -- by the said Fidelity and Deposit Hare of 
Maryland. 

The third prayer is for authority to retain counsel to represent 
her in defending this case. 

THE COURT: What order was made on that motion? | 

MR. COE: The order that was made authorized them to contest 
this case and to employ counsel for it and denied the motion in all other 


respects. 
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THE COURT: So that in the conservatorship proceedings this 
matter was not passed on. 

18 MR. COE: It was only passed on upon that motion. I think Judge 
Curran stated that there was another proceeding pending that the ques- 
tion might be passed upon. 

Am I correct in that? 

THE COURT: All that that order does is to authorize the expendi- 
ture of estate funds to defend this suit. 

MR. COE: But he denied their motion for reaffirmance of the 
Court's former action. 

THE COURT: I don't know that that is necessary. 

MR. COE: I don't either, and I took the position all they were 
doing was asking the Court to reiterate what it previously had done. 

THE COURT: Of course. 

MR, COE: But we have been before the Court in that other case. 

THE COURT: How were you before the Court in the other proceed- 
ing? When I say "you" I mean the surety company. 

MR. COE: We were served with a copy of the motion and I filed an 


answer under special appearance and we were heard before the Court. 


May I proceed with the hearing? Does your Honor wish me to 


proceed ? 

THE COURT: Yes. 

MR. COE: The next section of the Code that I wish to call your 
Honor’s attention to is Title 16, Section 2001, relating to the cancellation 

19 -- a general provision about cancellation of bonds. 

THE COURT: Yes, I have it. 

MR. COE: That reads this way: "When the surety, or his personal 
representatives, or any officer, commissioner, receiver, or trustee 
appointed under a decree of court and required to give bond shall appre- 
hend himself to be in danger of suffering from the suretyship and shall 
petition the court to be relieved from the suretyship, or that the court 
shall require said officer " -- 

THE COURT: Well, this does not apply to this situation. 
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MR. COE: I think it does. I think it applies because it's a pro- 
vision of the District Code for the manner in which a bond may be can- 
celled, and it's upon the application of the surety and it applies -- 

THE COURT: What I meant by saying it does not apply to this 
situation, I take it that this bond was not cancelled under that section. 

MR. COE: No; I say it was cancelled without authority, your 
Honor, under no section. 

THE COURT: What about the general equity power of the Court? 

MR, COE: That is something that we are going into. I cited in 
my memorandum and authorities a case in 7 Appeals on the case of 

20 general and inherent power of the Court to cancel a bord in a pro- 
ceeding of this sort and I think a study of that case will show! that the 
Court does not have the inherent power. | 

Also, the cases that I have cited in my Memorandum vice go into 
the question of the inherent power of the Court of Equity to cancel a bond 
in the absence of statutory authority, and all of the authorities hold -- 
that I have here -- that the Court is without the inherent power. 

There was one Texas case in which the plaintiff was a party in 
which the Texas Court held -- rather the Federal Court in Texas held 
that the Texas State Court did have the inherent power ina receivership 
proceeding to order cancellation of a receiver's bond, but I have distin- 


guished that from our case in our memorandum. 





I would just like to read one excerpt from Clark versus 
Matthewson, 7 Appeals D.C. 382, on the inherent power of the Court. 
This case, while a rather old case, goes extensively into the question 
of the inherent power of the Equity Court in controlling estates of luna- 
tics and infants, and while a conservator proceeding doesn't necessarily 
apply to an infant or a lunatic, a person incompetent is ina similar 
status. And, the Court in that case stated as follows -- this case involved 
) the power of the Court to order sale of real estate of a lunatic for a better 

investment. The Court stated: : 
21 "There has been much discussion in this country of the extent of 


the inherent jurisdiction of equity over the estates of infants and lunatics 
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{particularly the former), and the reSult has been a conflict of judicial 
decision. As regards the inherent power to decree the sale of an in- 
fant’s real estate for the purpose of investment, the preponderance of 
authority would seem to be against it. 3 Pomroy Equity Jurisprudence, 
Section 1309. But the question is of no importance here, having been 
provided for by statute." 

And then it cites the statute. 

It further states: 

"As it is clear that this power to deal with the persons and estates 
of lunatics was a prerogative and not a judicial power, it could not have 
passed to or become vested in, courts of equity in the United States. 

"When this country achieved its independence, the prerogatives of 
the crown devolved upon the people of the states. * * * The sovereign 
Will was made known to us by legislative enactments. And to this we 
must look, in our judicial action, instead of the prerogatives of the 
crown. The state, as a sovereign, is the parens patriae. Wheeler 
versus Smith, 9 How. 55, 78. 

"However beneficial to the estate of the lunatic the exercise of 
the power in this case might be, we are compelled to say that it does not 
reside in the courts of this District unless it may have been conferred 

22 by the statutes of Maryland in force at the time of the cession, or 
by acts of Congress since enacted." 

That goes into the question of the equitable power, the inherent 
power of the Court in dealing with estates of lunatics and incompetents. 

I have cited other cases on the question of the power of the Court 


and I'd like to call your Honor's attention first to American Bonding 
Company versus Hall, 57 Indiana Appeals 523, 106 North Eastern 534. 


This was an appeal from the Circuit Court of Newton County, Indiana, 


and involved a receiver's bond. The Court ordered three receivers who 
had filed their joint undertaking with the American Bonding Company of 
Baltimore as surety to file separate bonds as receivers and upon the 
filing of new separate undertakings by each of the receivers on or before 


a given date releasing and discharging the surety from any and all further 
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liability. On suit for recovery of premiums the Court stated: 

"It is conceded by both parties to this appeal that if the order 
of the Newton Circuit Court, purporting to release appellant from all 
liability on the bond given by it for the acts or omissions of the receivers 
occurring after January 17, 1911, was one that the court had power to 
make, and that if it had the effect intended, then the demurrers to each 
of the separate answers were properly overruled and the judgment ren- 

23 dered was proper. Appellant takes the position that, once a bond 
is given" - | 

THE COURT: Suppose you tell me what the case holds without 
reading quotations in extenso. | 

MR. COE: They all hold, all of these cases that I have cited hold 
that in the absence of a statute the Court is without power to order can- 
cellation of the bond. 7 

Now, the bond that we have involved here and the order involved 
is predicated upon the theory or probably upon the thought that the bond 
would expire at the end of one year. Evenin the affidavit filed by the 
other side in their motion, or accompanying their motion, the broker 
who had written the bond had stated that he informed the plaintiff that 
when the bond expired, or similar language, they were not going to re- 
new the bond, indicating that they considered the bond was an annual 
bond. And it isn't an annual bond. | 

THE COURT: Well, I think I get your point, Mr. Coe. 

MR. COE: But if it be considered that this is an order of cancel- 
lation and substitution of one bond for another, we take the position, 
under the authorities, that the Court was without power unless there is a 

statute authorizing it. 2 

Now, we have a number of statutes in the District of Columbia 
providing the manner in which the Court may either increase bond or 
cancel a bond, and all of those provide upon the application of the surety 
and none provide upon the application of the principal. ; 

24 And as I stated to your Honor, I have a number of cases cited here 
and I feel they all support the position that I have taken and, therefore, 
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the motion for summary judgment should be overruled and motion to 


dismiss. 


If your Honor has any question about it, I would like to submit 


these authorities. I know you have a heavy program this morning, a 
long calendar. 

THE COURT: I see your memorandum before me. I have been 
looking over your memorandum during your argument. This argument 
has taken considerably longer than the average motion. 

MR. COE: Iam sorry to take the Court's time. 

THE COURT: No, no; I purposely -- 

MR. COE: It's an important matter. 

THE COURT: Exactly. I purposely wanted to give a full hearing 
on it. 

MR. COE: I haven't concluded, but I know you have a heavy 
calendar. 

THE COURT: I don't want to cut you off, but I have your point. 

If you have any additional points, I will be very glad -- 

MR. COE: I would like to ask your Honor this. If you have any 
question about the position that we take on the power of the Court, would 
your Honor please refer to the cases that I have set forth in my memoran- 
dum ? 

THE COURT: Yes. 

MR. COE: Thank you. 

THE COURT: On what legal basis do you justify this order, Mr. 
Shea ? 

MR. SHEA: Your Honor, we have a statutory basis and also cases 
which are in point. 

The statutory basis, the first is that the statute cited by the other 
side, Title 16, Section 2001, is headed "Counter Security - Removing 
of Fiduciary From Office." It applies to any officer, commissioner, 
receiver, or trustee. 

THE COURT: You are referring to Title 16 section what? 

MR, SHEA: Section 2001. It was cited by Mr. Coe. 





29 : 
THE COURT: How does that statute justify this order? 
MR. SHEA: I think it does not justify it, your Honor. | 
THE COURT: Is there any statutory authority for this order? 
| MR. SHEA: There is no statutory authority for the order; that is, 
there is no statute which expressly says that this Court can substitute a 
bond in a conservatorship proceeding. | 
THE COURT: Or in any other fiduciary proceeding. 
MR. SHEA: That's right, your Honor. 
THE COURT: Then how do you justify this order ? | 
MR. SHEA: Because, your Honor, of the inherent power of the 





Court. The statutory application on guardians is applicable to the conser- 
26 vatorship. : 
THE COURT: Do you represent the conservator or the substitute 
surety ? 
MR. SHEA: The conservator. | 
THE COURT: Why did you want to substitute sureties? : In other 
words, why did you change surety companies? 2 
MR. SHEA: The price of this bond was $1, 890 for the tirst year 
and every other year it remained under liability, and the new bond is 
$1, 322. 
Now, the expenses of this poor man who is lying helpless are 
twice what the income of the estate is and we wanted to conserve the 
assets of the estate and we think that this Court has authority to con- 
serve the assets of the estate. 7 
THE COURT: I notice the name of the surety company that has 
been substituted. Is that surety company admitted to do business in 
this District? | 
MR. SHEA: Approved. 
THE COURT: Will counsel come to the bench, please 2 
(The following proceedings were had at the bench:) : 
THE COURT: I asked counsel to come to the bench because I did 
not want to name the surety company in open court, possibly to the detri- 
ment of the surety company, but the Peerless Surety Company wrote 
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some bail bonds some years ago in criminal cases in which we had 
considerable difficulty in respect to their collection, and, finally, I do 
27 not recall whether they abandoned their bail bond business or 


whether their certificate to do bail bond business was revoked, but any- 


way they went out of the bail bond business. 

MR, SHEA: It’s approved. 

THE COURT: What is approved? 

MR, SHEA: The company is approved by this Court to issue this 
bond. It's on the approved list. 

THE COURT: I know it was taken off the approved list for bail bonds. 

MR. SHEA: I didn't know that. 

THE COURT: Very well. 

(Counsel returned to counsel table and the following proceedings 
were had in open court:) 

MR, SHEA: Your Honor, our contention is that there is no statute 
in the District which is expressly applicable. 

THE COURT: You are relying on the inherent power of the Court 
as a Court of Equity? 

MR. SHEA: On the inherent power of the Court. 

Before I go into the case we are really relying on, in Clark against 
Matthewson, which was cited -- 

THE COURT: Suppose you tell me the case you are relying on 
first. Also, make your main point first. I have a long calendar and 
there are a great many members of the Bar waiting to be heard. 

28 MR. SHEA: The case is Wright against Fidelity. And that wasa 
case which arose -- 

THE COURT: What is the citation? 

MR. SHEA: 29 Fed. 2d 641. 

THE COURT: And what does it hold? 

MR. SHEA: It holds that the Court has inherent power in connec- 
tion with a bond which is similar to the bond in this case. 

THE COURT: To do what? 

MR. SHEA: To cancel a bond, discharge the surety company from 
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liability, and take a new bond at a reduced amount and ata reduced rate. 

THE COURT: Well, I think I have heard enough, Mr. Shea. Iam 
not going to trouble you any further. ! 

This is an action for a declaratory judgment which would adjudicate 
that another Judge of this Court in another proceeding, which was a pro- 
ceeding for the appointment of a conservator, was without power to order 
the cancellation of the bond written by the plaintiff surety company in 
behalf of the conservator, and permitting the substitution of a different 
bond. : 

At the threshold of the case the question arises as to whether the 


order of the Court which is attacked in this proceeding may be assailed 


collaterally. i 

The basic principle governing collateral attack of judgments or 

orders of court of competent jurisdiction has been well stated in 
Cooper versus Reynolds, 10 Wallace 308 at 316. In that case the Su- 
preme Court stated that a court may not disregard a judgment in another 
case or refuse to give it effect ''on any other ground than want of juris- 
diction in the court which rendered it." : 

The Court goes on to say: "It is of no avail, therefore, to show 
that there are errors in that record, unless they be such as prove that 
the court has no jurisdiction of the case or that the judgment rendered 
was beyond its power. This principle has been often held by this Court 
and by all courts and it takes rank as an axiom of the law." : 

Obviously, this Court had jurisdiction of the conservatorship 
proceedings and it had power to make appropriate orders in that pro- 
ceeding. : 

It may well be that the order of which complaint is made was 
erroneous in that the statutes do not authorize it. That question, how- 
ever, may not be tested collaterally because the Court was not lacking 
in power to act. It may have acted erroneously. Iam saying that with- 
out deciding that point. But even if it did act erroneously, the action is 
not subject to collateral attack. 3 

It may well be that the surety company would have a standing to 
make a motion in the conservatorship proceeding vacating the order, 


1 
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and if its motion, is denied it may well be that perhaps it has a standing 
30 to appeal from the order of denial. Naturally, this Court cannot 

make a determination as to that matter. But, in any event, it seems to 

this Court that the only manner in which the validity of the order in the 

conservatorship proceeding may be attacked is in that proceeding be- 

cause this is not a case of want of jurisdiction or power. 

For this reason, the defendant's motion for summary judgment 


will be granted. 
oe * 


[Filed July 21, 1958] 
ORDER FOR FINAL JUDGMENT 

Defendant, having moved to dismiss the complaint pursuant to 
Rule 12 of the Federal Rules of Civil Procedure or in the alternative for 
an order pursuant to Rule 56 granting summary judgment and dismissing 
the complaint as to defendant; and the Court having heard the argument 
of counsel, it is 

ORDERED, That the defendant's motion for summary judgment is 
hereby granted, and that the Clerk of this Court enter a final judgment 
for the defendant dismissing the complaint on the merits. 


Dated July 21, 1958 /s/ Alexander Holtzoff 
United States District Judge 


[Filed October 24, 1956] 
UNDERTAKING OF RECEIVERS OR TRUSTEES 

KNOW ALL 'MEN BY THESE PRESENTS, That whereas the under- 
signed Mary W. Russell of 3207 Macomb St., N.W., Washington, D.C. 
has been duly appointed, by order of the United States District Court for 
the District of Columbia made on the 24th day of October, 1956, in the 
above-entitled cause therein pending, Conservator and required thereby 
to give an undertaking, under seal, in the maximum amount of Five Hundred 


and Sixty-five Thousand -- dollars, fixed by the Court, conditioned as by 
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law and said order required: And whereas the condition of this under- 
taking is that the said Mary W. Russell shall well and truly perform her 


duties as such Conservator and in all things obey such order as the 


Court shall make in the premises: 

We, therefore, the undersigned, Mary W. Russell as principal 
and Fidelity and Deposit Company of Maryland, as surety appearing and 
submitting to the jurisdiction of the Court, hereby undertake for our- 
selves and each of us, our and each of our heirs, executors, adminis- 
trators, successors, and assigns to abide by and perform the order of 
the Court in the premises, and do further agree that upon default by the 
said principal in any of the conditions hereof, the damages, not exceeding 
the sum aforesaid, may be ascertained in such manner as the Court shall 
direct; that the Court may give judgment hereon in favor of any person 
thereby aggrieved against us for the damages suffered or sustained by 
such aggrieved party and that such judgment may be rendered in said 
cause against all or any of us whose names are hereto signed: 
Signed, sealed, and delivered in the presence of-- 7 

/s/ Mary W. Russell [SEAL] 


Fidelity and Deposit Company of 
Maryland 
By  /s/ CarltonD. Roe | [SEAL] 


Attorney-in-Fact 
Surety approved this 24th day of October, 1956. 


Surety qualified, and execution in accordance 
with written authority on file in this office. 


HARRY M. HULL, Clerk 
by: /s/ Irene P. McFeely, Deputy Clerk. 


56 [Filed September 30, 1957] 
ORDER FOR SUBSTITUTION OF SURETY | 
MARY W. RUSSELL, Conservator of the person and estate of Ned 
Russell, is by the Court this 30th day of September, 1957 authorized to 
substitute the Peerless Insurance Company for the Fidelity and Deposit 
Company of Baltimore, Maryland, as surety on her bond in the above 
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entitled cause upon the expiration of said bond on October 24, 1957, 
and upon the filing of the new undertaking in the sum of $565,000.00 the 
surety on the prior undertaking shall stand discharged except as to 
prior defaults, if any. 


/s/ David A. Pine 
Judge 


[ Filed August 11, 1958] 
NOTICE OF APPEAL 
Notice is hereby given this 11th day of August, 1958, that the 
plaintiff, Fidelity and Deposit Company of Maryland, hereby appeals 
to the United States Court of Appeals for the District of Columbia from 
the judgment of this Court entered on the 21st day of July, 1958 in 


favor of defendant, Mary W. Russell, individually and as Conservator 


of the Property of Ned Russell, also known as Edmund A. Russell II, 


against said plaintiff, Fidelity and Deposit Company of Maryland. 


/s/ Lowry N. Coe 
Attorney for Plaintiff 





~~ 


